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THE STATE v. DICKERSON S. PEACE. 


Where the deceased had been cut with a knife into the coats of the stomach, 
was very weak from the loss of blood, and said THAT HE MUST DIB, and did 
die, two days afterwards,.of the wound he had received, his account, in a 
conversation of short duration, as to the manner in which the conflict began, 
and was continued between him and the prisoner, was admissible as pYIN@ 
DECLARATIONS, although the witness could not say whether the opinion ex- 
pressed by the deceased, “‘ that he must die,’’ was before or after the narra- 
tion of the facts: there being no evidence that, during the time of this con- 
versation, the condition of the deceased was materially changed. 

‘The Court will never give instructions upon a state of facts that is not present- 
ed by the evidence. 

To bring a case within the operation of the rule, FALSUM IN UNO, FALSUM IN 
OMNIBUS, the oath must be corruptly false in regard to a maiter material to 
the issue. x! 

It is not error in the Court to refuse to tell the jury that they are judges of the 
law as well as of the facts. ¥ 


THIS was an indictment for murder, tried before his Honor 
Judge MANLy, at the Spring Term, 1854, of Granville Superi- 
or Court. 

The first question in the case was on the admissibility of the 
dying declarations of the deceased. 

The Physician, Dr. Young, stated that he got to the patient 
between the hours of nine and ten o’clock in the forenoon; that 
he had been cut with a sharp instrument across the stomach, 
(the cut ranging downwards.) He. thought that some, at least, 
of the coats of the stomach had been cut. He was unable to 
stand, was weak from the loss of blood, and appeared much slarm- 
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ed. He died of this wound on the second day afterwards. Ano- 
ther witness, Margaret Hart, proved that the blow was given 
about nine o'clock; that she arrived there shortly afterwards, 
and found the deceased lying on the floor, cut across the stomach 
and very weak. She sat down, and at his request adjusted the 
pillow under his head. He said he must die, and frequently 
uttered short prayers to God, to have mercy on his soul and body. 
She was proceeding to tell how the deceased said the conflict 
took place, when objection was made, and the witness cross- 
examined to this point. She stated, upon this examination, that 
she did not remember whether the declarations about the manner 
of the death-blow were before or after he said he must die, but 
it was all in one conversation of short duration, and while she was 
squatted down by the deceased, after having fixed the pillow 
under his head. The Court decided that the declarations were 
admissible. 


Declarutions of the deceased, as proved by Margaret Hart. 


The deceased, in the conversation above considered, said 
“that Dickerson began a quarrel with him at the breakfast 
table, and finally struck him across the table; that upon being 
ordered to go away, he went out into the yard and there contin- 
ued abusiveglanguage ; that he (the deceased) also went into 
the yard, and thereupon Dickerson drew his knife and came at 
him; that he took up a mop-broom and tried to defend himself, 
backing towards the persimmon tree; in using the broom, the 
mop fell from the handle and the stick came down upon the 
ground, and as he was bent over, the prisoner cut him with the 
knife; after he was cut, he struck the prisoner two or three 
blows with the handle.” 

The case states further that this witness was subjected tos 
lengthy cross-examination, in the course of which she stated that 
“ she did not know how far it was from the house to the persimmon 
tree, because she had not measured it, and could not tell whether 
it was a quarter of a mile or less.” 
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Instructions asked for by Prisoner's Counsel. 


Ist. With regard to the character of Margaret Hart, “that 
character was a unit, and if it were badin one particular, it was 
bad in all.” 

2nd. That the jury were judges of the Law as well as of 
facts, in cases of tliis sort. 

3rd. “That if they believed the deceased was pressing upon 
and striking at the prisoner with the mop-handle,and upon striking 
at him the stick went down upon the ground, and while the de- 
ceased was bent over it, the prisoner struck the fatal blow with 
the knife; that this was at most @ case of mansiaughter.” 


Instructions given by the Court. 


In summing up by the Court, the jury were instructed that 
the weight of a witness's testimony depended upon the character 
of the witness, and varied according to the consistency of the 
testimony with it elf and other testimony, and to the intelli- 
gence, ingenuousness, and general character of the witness appa- 
rent on the trial. 

After explaining the general principles of homicide and the 
distinctions between the various grades of the offence, his Honor 
proceeded as follows: ‘If you are satisfied there was a pre-de- 
termination on the part of the prisoner to kill the deceased, and 
there has been a killing in pursuance of such determination, 
(and the legal presumption is, that it was in purthance of the 
previous intent, unless the contrary appear) it will be a case of 
murder, xo matter how the affray commenced or proceeded. It 
is not necessary that the previous intent should be harbored for 
any particular length of time ; it is sufficient, if it be deliberately 
formed and executed. This is killing on an express malice. If 
the deceased went out into the yard after the difficulty in the 
house, as he had a perfect right to do, and was there set upon by 
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the prisoner, and did no more than was necessary to defend him- 
self, whether with the mop-stick or otherwise, the killing by 
his assailant is murder ; and this, though there was no previous 
intent to kill. It is a killing upon an implied malice—a killing 
without legal provocation. 

** But, on the other hand, if the deceased was the assailant after 
going out into the yard, or offered fight tothe prisoner, and they 
did fight together, and the prisoner, under the sudden impulse of 
passion, aroused by the assault or fight, drew his knife and killed 
the other, it is a case of manslaughter, and not of murder. 

“* These hypotheses furnish to the jury the distinctions between 
murder and manslaughter. The one is upon a previous intent, 
or without provocation of a legal character. The other is killing 
in. the heat of passion reasonably excited. What constitutes 
reasonable excitement of passion has been much discussed.— 
These discussions have settled no principles applicable to this 
case further than I have indicated, that is, a fight by mutual 
consent and the sudden seizure of a deadly weapon, and _inflic- 
tion of a deadly wound, or an assault with the mop-stick and the 
use of the knife, upon the impulse of passion excited by such as- 
sault. In either such case, the passion will be reasonably excited 
and tue homicide will be extenuated from murder to manslaugh- 
ler. 

While it was not considered as of any practical importance 
on the present occasion, yet as the Court dissents from the posi- 
tion of the prisoner’s Counsel, that the jury are judges of the 
Law, it becomes its duty so to declare. According to our con- 
stitution and laws, juries are the ultimate arbiters of human 
rights: they hear the facts from the witnesses, the law from the 
Court, and applying the one to the other, decide upon these 
Sights, and will have no right to reject the facts as found by them 

testified to by the witnesses, and to substitute a hypothetical! 
state of facts; and so they have no right to reject the law, as 
propounded by the Court, and substitute law of their own; 
these principles have governed the action of our Courts and 
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juries for a long time past, and it is not believed that any alte- 
ration of them has been made by the recent legislation of the 
State.” 

There was other evidence not deemed material to be stated 
according to the view taken of the case by this Court. 

There was a verdict of “guilty of murder” and judgment. 
Upon a rule for a venire de novo, the following exceptions were 
made : 

Ist. That the declarations of the deceased ought not to have 
been admitted as dying declarations. 

2nd. That the particular instructions asked for were not given 
as asked for. 

3d. Because they were nct informed that if they believed that 
Margaret Hart had sworn corruptly false in respect of her know- 
ledge of the distance of the persimmon tree from the house, her 
testimony ought to be altogether rejected. 

4th. Because of error in the instructions, that the jury were 
not judges of law. Exceptions over-ruled and rule discharged, 
and appeal to this Court. . 


Attorney General for State. 
A. W. Venable and FE. @. Reade for defendant. 


Pearson, J. It is the duty of the presiding Judge to find the 
facts necessary to present a question of evidence. He hears the 
testimony ; his decision in regard to the facts is not the subject 
of review. Consequently, the conclusion to which he arrives in 
regard to the facts, from the evidence heard by him, should be 
set out in the bill of exceptions, or statement of the case, and 
not the evidence. In some cases there is not much difference 
between the evidence and the facts; in others, there is mueh 
difficulty in saying, from the evidence, what are the facts. 

Taking the testimony of Margaret Hart to constitute the facts 
in regard to the question of evidence, there can be no doubt 
that the declarations of the deceased come fully within the rule 
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under which death-bed declarations are admissible. Indecd, we 
understand from the argument here, that the only objection 
was, because the witness did not remember whether the declara- 
tions about the manner of his death-blow were before or after he 
said he sheuld die. It was all in one conversation of short dura- 
tion; from the detail given of it, it could not have exceeded ten 
Minutes, and there is no suggestion that there was any material 
change in the condition of the deceased, or that he became sud- 
denly worse. Sw it made no kind of difference, whether what 
he said in regard to his condition, was before or after he made 
the statement. In either case, Le was manifestly under the fear 
of impending death. 

There was no error in refusing to give the instructions asked 
for, because there was no evidence tending to prove the facts 
upon which the request was based, and the Court should never 
give instructions upon a state of facts that is not presented by 
the e.idence in the case. The evidence was, “that when the 
deceased went out into the yard,the prisoner drew his knife, 
and came at him; that he took up a mop-broom, and tried to 
defend himself, backing towards the persim:non tree, Kc.; the 
mop fell from the handle, and as the deceased bent down over 
it, the prisoner gave the fatal eut with the knife.” This evi- 
dence by no means supports the fact “that the deceased was 
pressing upon and striking at the prisoner.” 

His Honor was not bound to give instructions upon a mere 
ypothetical case, although, in the course of his charge, he did 
in effect make the hypothesis, and give the instructions asked 
for. 

To bring a case within-the operation of the rule, “falsum in 
uno, falsum in omnibus,” as expounded in State v. Jim, 1 Dev. 
509, the oath must be wilfully and corru tly false, in regard to 
a matter material to the issue. So that the jury would feel 
bound to convict the witness if he was tlen on his trial for 
perjury. Although the distance from the house to the persim- 
mon tree might have been a matter, in regard to which the 
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counsel desired to have correct information, or about which 
he felt at liberty, upon cross-examination, to test the ac- 
curacy of the judgment of the witness, yet, the fact was 
collateral, and was not material to the issue, within the mean- 
ing of the rule. So that, however much the conduct of 
the witness, in raying that she did not know the distance, be- 
cause she had not measured it, and her flippancy in saying, that 
she could not tell whether it was a quarter of a mile or less, 
were calculated to prejudice her in the opinion of the jury, it was 
not a matter that called for the exclusion of her testimony ; and 
it was pr perly left to the jury, as affecting her ciedit, and not 
her competency. 

* Ad questiones facti non respondent judices ; ad questiones 
legis non respondent juratores.”’ ‘ Although the jury, if they 
will take upon them the knowledge of the law, may give a gene- 
ral verdict, yet it is dangerous for them so to do; for, if they 
do mistake the law, they run into the danger of an attaint.” 
Coke Litt. 228. “The jury may render a speciai veid ct when 
they doubt the matter of law, and therefore choose to leave it to 
the determination of the Court, though they Lave an unques- 
tionable right of determining upon al) the circumstances, an 
finding a general verdict, if they think proper so to hazard 4 
breach of their oaths: and if their verd.ct be notoriously 
wrong, they may be punished, and their verdict set aside at the 
suit of the king, though not at the suit of the prisoner.” —4 
Blackstone's Com. 361. 

We concur with his Honor in the opinion he expressed as 
to the right of a jury to disregard the instruction of the Judge 
upon a matter of law. It is true, when the issue is one of fact, 
it involves a question of law, and in order to render a general 
verdict, the jury must make the application of the law to the 
facts. This puts it in the power of the jury to find a verdiet 
in opposition to the chaige of the Court, as to the law involved 
in the issue ; and the ju:y may, in a criminal case, by an abuse 
of this power, find a verdict of “ not guilty,” the effect of which 
is an absolute acquittal, under the rule that no one shall be 
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twice put in jeopardy, &c.; but because they have the power, it 
by no means follows that they have the right todo so. They, in 
like manner, have the power to disregard the facfs as they be- 
lieve them to be from the evidence; and the effect of the ver- 
dict of “not guilty” is the same; but in either case it isa 
violation of their duty as jurors. Indeed, the case is not as 
wtrong where they find against the facts established by the evi 
dence, as where they find against the law given them in charge; 
for the jurors are presumed to be men of good sense, and it is a 
part of their duty to pass on the credibility of witnesses. But 
they are not presumed to be “men learned in the law,” and it 
ig no part of their duty to pass upon the correctness of the 
Judge’s opinion as to the law; for that, an appeal to a higher 
tribunal is provided, and such an assumption on the part of the 
jury necessarily defeats the due and orderly administration of 
justice. Accordingly, juries have seldom been guilty of such a 
breach of duty, except in times of high politieal excitement. 

We had considered this question “at rest,” and that there 
had been an acquiescence and concurrence of opinion as to the 
correctness of this doctrine among the profession, “ time whereof 
the memory of man runneth not to the contrary.” But two 
instances, before the present, have occurre | in this State, where 
a different doctrine was contended for, within the recollection of 
either member of this Court. One, before the act of 1844, in 
the times of the excitement about nullification, upon an indict- 
ment of the editors of a newspaper for a libel. The other, since 
that time, under very peculiar circumstances. 

One of the counsel for the prisoner informed us that he en- 
tertained a different opinion upon the subject; and although he 
was compelled to admit that the general impression of the pro- 
fession, and the practice of our Courts, had been to the contrary, 
yet he believed that, upon principle and authority, particularly 
‘since the actof 1844, juries not only had the power, but the 
right, to decide the matter of law involved in the issue ; and he 
called our attention to a very elaborate opinion in STATE vy. 
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CROTEAU, in 1849, by the Supreme Court of Vermont, 23 Verm. 
R. 14, in which it is so held. 

We listened attentively to his learned and ingenious argument, 
hut it failed to remove from our minds a deep conviction that 
such cannot be the law. By the ancient law, jurors were at 
liberty to find the facts from their own personal knowledge. 
Now, it is conceded on all hands, that they must find the facts 
trom the evidence only ; and it is to us equally clear that they 
must take the law from the Court only. The evidence is the 
means provided by which they are to know the facts: the instruc- 
tion of the Court, that, by which they are to know the law. 

While preparing this opinion, I met with one with which Hares 
GRAVE, in his notes to CoKE, favored the profession. It is so 
learned and convincing that I will content myself by adopting 
it as a part of this opinion. 

“In respect to my own ideas on this subject, they are at 
nresent to this effect. 

On the one hand, as the jury may, as often as they thimk fit, 
tind a general verdict, 1 therefore think it unquestionable that 
they so far may decide upon the law as well as fact: such a ver- 
dict necessarily invelving both. In this I have the authority of 
LITTLETON himself, who hereafter writes, that if the tmquest 
will take upon them the knowledge of the law upon the matter, 
they may give their verdict generally.’ —Post. see, 868, and fol. 
228. 

But, on the other hand, I think it seems clear, that questions 
of law generally and more properly, belong to the Judge; and 
that, exclusively of the fitness of having the law expounded by 
those who are trained to the knowledge of it by long study 
and practice: this appears from various considerations. 

I. If the parties litigating agree in their facts, the cause can 
never go to a jury, but is tried on a demurrer; it being a rule, 
and I believe without exception, that issues in law are determin- 
ed by the Judges, and only issues of fact are tried by a jury— 
Ante. 71 b. 
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II. Even when an issue in fact is joined, and comes before a 
jury for trial, either party, by demurring to evidence, which in- 
cludes an admission of the fact to which the evidence applies, 
may so far draw the cause from the cognizance of the jury, for 
in that case the law is reserved for the decision of the Court 
from. which the issue of fact comes, and the jury is either dis- 
charged, or at the utmost only ascertains the damages.—Ante. 
72 a. Doug. Rep. 127, 213; Buller’s Nisi Prius, 2d edit. 313. 

ILI. The jury is supposed to be so inadequate to finding out 
the law, that it is incunbent upon the Judge, who presides at 
the trial, to inform them what the law is; and asa check to the 
Judge in the discharge of this duty, either party may, under 
the Statute of Westminster, the 2d, c. 51, make his exception 
in writing, to the Judge's direction, and enforce its being made 
a part of the record, so as afterwards to fourd error upon it. 
See Post, 2d Inst. 426; Trials per Pais, Sth ed. 222, 466; 
Case of Fabrigas and Mostyn, in Xi State Trials; Case of 
Monrey and others vy. Leach, 3 Burr. 1742; Buller’s Law of 
Nisi Prius, 2d ed. 313. 

IV. The jury is ever at liberty to give a special verdict, the 
nature of which is to find the facts at large, and leave the con- 
clusion of law to the Judges of the Court, from which the issue 
comes. Formerly, indeed, it was doubted whether, in certain 
cases, in which the issue was of a very limited and restrained 
kind, the jury was not bound to find a general verdict. But 
the contrary was settled in Downman’s case, 9, Co. 11, b, and 
the rule now holds both in criminal and ¢ vil cases, without ex- 
ception. See Post 227; 6 Staunf. Pl. c. 165 a; Major Oneby’s 
case, 2d Lord Raymond 1404. 

VY. Whilst attaints, which still subsist in law, were in use, it 
was hazardous in a jury to find a general verd ct where the case 
was doubtful, and they were apprised of it by the Judges; be- 
cause, if they mistook the law, they were in danger of an 
aitaint. Post 228 a; Hob. 227; Vaugh. 144; 2 Hal. Hist. 
Pi. C.310; Gilb. Com. Pl., 2d ed. 128. 
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VI. If the jury find the facts specially, and add their concla- 
sion as to the law, it is not binding on the judges; but they 
bave a right to control the verdict, and declare the law as they 
conceive it to be. At least this is the language of some most 
respectable authorities. Staunf. Pl. C. 165.a; Plowd. 114 a. b. 
4 Co. 42 b; Hal. Hist. Pl. C. v. 1, p. 471, 476, 477 and v. 2, 
p. 302. 

VII. The Courts have long exercised the power of granting 
new trials in civil cases, where the jury find against that which 
the judge trying the cause, or the Court at large, holds to be 
law, or where the jury find a general verdict, and the Court 
conceives that, on account of difficulty of law. there ought to be 
a special one. Kina v. PooLr, Cas. B. R. temp., Hardwicke 
26. Though, too, in criminal and penal cases, the Judges do 
not claim such a discretion against persons acquitted, the reason 
I presume is in respect of the rule that nemo bis punitur aut 
rezatur pro eodem delicto, or the hardship which would arise 
from allowing a person to be twice put in jeopardy for one of- 
fence ; and if this be so, it only shows that on that account an 
exception is made to a general rule. 4 Bieck. 8th ed. 361; 2 
L. Raym. 1585, 2 Stra. 899; 4 Co. 40 a, and Wingate’s 
Maxims 695. But see 6 'T. R., 638, where the rule laid downis, 
that in crimes above misdemeanor, there can be no new trial at 
all, but that in misdemeanor it may be granted to examine again 
in either guilt or innocence. 

Upon the whole, as my mind is affected with this interesting 
subject, the result is, that the immediate and direct right of de- 
ciding upon questions of law is entrusted to the Judges; that 
in a jury it is only incidental ; that in the exercise of this inci- 
dental right, the latter are not only placed under the superinten- 
dance of the forme , but are in some degree controllable by 
them; and therefore that, in all points of law arising on a 
trial, juries ought to show the most respectful deference to the 
advice and recommendations of judges. In favor of this con- 
clusion, the conduct of juries bears ample testimony; for, to 
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their honor, it should be remembered, that the examples of their 
resisting the advice of a Judge, in points of law, are rare, ex- 
cept where they have been provoked into such an opposition, by 
the grossness of his own misconduct, or betrayed into an unjust 
suspicion of his integrity, by the misrepresentation and ill prac- 
tice of others. In civil, cases, particularly where the title to 
real property is in question, juries almost universally find a spe- 
cial verdict as often as the Judge recommends their so doing ; 
and though, in criminal cases, special verdicts are not frequent, 
it is not from any averseness to them in jaries, but, from the 
nature of criminal causes, which generally depend more upon 
the evidence of facts than any difficulty of law. Nor is it any 
small merit in this arrangement, that, in consequence of it, every 
person accused of a crime is enabled, by the general plea of not 
guilty, to have the benefit of a trial, in which the Judge and 
jury area check upon each other; and that this benefit may be 
always enjoyed, except in such smell offences as are left to the 
summary jurisdiction of a Justice of the Peace; which excep- 
tion, from the necessity of the times, is continually increasing, 
but which, however, cannot be too cautiously extended to new 
objects. Thus considered, the distinetion between the office of 
Judge and jury seems to claim our utmost respect. May this 
wise distribution of power between the two long continue to 
flourish, unspoiled, either by the proud encroachments of ill- 
designing judges, or the wild presumption of licentious juries.”’ 
Co. Litt., vol. 1, p. 155 b. n. (5.) 

As to the case cited in the argument, it is met by the case of 
Unitep States v. Batiste, 2 Sum. Rep., 240, and Common- 
WEALTH V. Porter, 10 Metc. 263. These cases are noticed itr 
the case from Vermont, and although opposed with much labor 
and ingenuity, are by no means satisfactorily answered. 

Sach having been the law and the practice, and course of 
our Courts, the next question is, was the act of 1844 intended, or 
does it have the effect of changing the law? 
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The act is in these words: “In all jury trials, the parties or 
their counsel have a right and shall be allowed to argue to the 
jury, their whole case, as well of law as of fact.” 

The argument is, for what purpose argue the law to the jury, 
unless they have the right to decide upon the law? Ergo, the 
jury have the right, and it was the intention of the Statute to 
confer it. . 

The right, if conferred, is by inference, merely—therefore, if 
any other reason for allowing the law to be argued to the jury 
can be suggested, except that of an intention to change the 
law, the inference must fail, because it would be indecent to sup- 
pose that the Legislature intended, in a covert and insidious 
way, to make so important a change in the law—a change which, 
they were aware, would strike every member of the bar as well 
as the bench with utter surprise, if the act can be accounted for 
in any other manner. 

Indeed, we cannot admit the supposition of an intention to 
wake so great an alteration in the law by inference merely. If 
such had been the intention, the bill would have set it out in se 
many words, so as to give opportunity for that full discussion, 
which the importance of the subject would necessarily have eli- 
cited. But the reason for passing the Statute is obvious with- 
cut the necessity of making any inference about it. 

To give a general verdict, three things are necessary. The jur; 
must learn the facts from the evidence; they must learn the lay 
irom the Court, and then make the application of the law to the 
facts. Now, it was known that juries were greatly assisted by th: 
argument of Counsel in understanding the evidence and learning 
the facts therefrom; and itseemed to the Legislature they migh: 
also derive some, if not the same degree of, assistance from the 
argument of Counsel, in enabling them to understand the charg+ 
of the judge, and in learning the law therefrom, so as to be the 
better able to make the application and return their verdict. N» 
good reason was seen why the jury should not have the bene- 
fit of this assistance. 
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That such was the only purpose of the Statute is manifest 
from the words used and its unpretending general appearance. 
That such was the light in which every body regarded it, is also 
manifest, from the fact that more than ten years elapsed before 
-it was ever suggested that it could be-made to have any other 
meaning, and, by inference, be made to have any other effect. 
But for this universal impression, it is not to be believed that the 
Counsel of some one of the many criminals, who have been con- 
victed and executed during that time, would not have thought. it 
to be his duty, provided the law allowed it, to appeal from the 
opigion of the Judge, which he knew was against him, to the 
better knowledge or more tender mercies of the jury. 

The argument proves too much. The case from Vermont and 
the others cited confine the supposed right of juries to State 
eases, but this Statute embraces “all jury trials.” So, if the 
right to decide the law is conferred in State cases, it is conferred 
in all, as well civil as cfiminal. 

After this, the inference, in order to make the right of juries 
effectual, must be extended-—so as to take from the Court the 
right to give a new trial inany case, because the jury disregarded 
the instructions; forthey had arightto do so: Otherwise, why 
should the law be argued to them ?”’ 


There is no error. This opinion will be certified to the end 
that sentence may be pronounced according to law. 


Judgment affirmed. 


THE STATE vy JON CORBETT. 


Where an indictment alleges a cheating in an executed contract, and the proof 
establishes an attempt to cheat in an «xecutory contract, which was aban- 
doned before its consummation, the variance is fatal to the prosecution. 
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THIS was an indictment for cheating, tried before his Honor 
Judge Battery, at the Spring Term, 1854, of Bertie Superior 
Court. The indictment was as follows: 


BERTIE COUNTY, Sct., 
Superior Court of Law, Fall Term, 1852.. 


“The jurors for the State, upon their oath, present that John 
Corbett, late of said county, at and in Bertie county aforesaid, 
on the 10th day of August, in the year 1852, and from thence 
until the taking of this inquisition, did use and exefeise the bu- 
siness and calling of making, putting in barrels, and selling tar, 
and during that time did sell the said tar by measure or barrels, 
and that the said John Corbett then and there, and during the 
space of time aforesaid, fraudulently intending and contiiving 
to cheat and defraud all the good citizens of the State aforesaid, 
whilst Le so exercised his aforesaid business, did then and there 
knowingly, wilfully, fraudulently, and deceitfully put and place 
and cause the same to be done, large quantities dirt, earth, and 
stones inside of and into a certain barrel of tar, and did then 
and there mix together, within the said barrel, the said tar with 
such dirt, earth, stones and rubbish, so as to cause the said. bar- 
rel to be and appear as and for a barrel of tar; and that the 
said John Corbett afterwards, to wit, on the day and year 
aforesaid, (the he said John Corbett, well knowing the aforesaid 
barrels to be so as aforesaid, filled with the said dirt, earth, 
stones and rubbish, mixed in with and concealed by the tar in 
the barrel) did knowingly, fraudulently and deceitfully sell and 
deliver unto Kader Biggs and William P. Gurley, the said bar- 
rel so as aforesaid, filled with said dirt, earth, stones and rubbish, 
mixed with the tar aforesaid, as and for a barrel of tar; where- 
as, the said barrel was then and there filled with dirt, earth 
and rubbish, mixed and concealed with tar therein, to wit, at the 
county aforesaid, on the day and year aforesaid, against the 
peace and dignity of the State. 
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The jury found aspecial verdict as follows: “That the defer- 
dant was a farmer; that he occasionally made tar and sold it in 
barrels—that one month before the indictment was found, thé 
defendant sent by an agent six barrels of tar to the town of 
Windsor, Bertie county, to be sold by the agent: that the tar was 
carried in carts and stopped near the landing at the river, at 
which landing it is usually discharged from carts which carry 
tar to Windsor; that while the carts were left standing, the de- 
fendant’s agent went a quarter of a mile to the store of a mer- 
chant, where the latter offered him the usual price of good tar 
for those six barrels, which offer the defendant’s agent accepted : 
—that the Clerk of the merchant, thereupon, by the direction of 
his principals, went to the river to receive the tar, and on getting 
there, the carts were brought forward and the tar discharged : 
thai the Clerk, as was his custom, inspected the tar, and found 
two barrels of it pure and merchantable: that two other barrels 
contained a portion of dirt, while the last two were nearly full 
of clods and dirt, which clods were not penetrated by the tar, 
and were of so large a size as they could only have got there 
by design. The jury found that the dirt and clods were put into 
the said barrel for the purpose of cheating: that the existence» 
of the said dirt and clods were easily detected by the use of the 
inspecting rod; that upon ascertaining the extent of the dir? 
and clods, it was agreed between the clerk and the defendant's 
agent, that the four barrels, so containing dirt and clods, were 
equal to three, and should be settled for as such; that they 
were thus settled for. The jury found that the said dirt 
and clods were in the barrels before they were sent. Upon the 
foregoing facts, the jury say they are ignorant whether in law 
defendant is guilty or not guilty, and they refer the question to 
the Court, finding the defendant guilty, if in the opinion of the 
Court he is guilty; and not guilty, if in the opinion of the 

Jourt he is not guilty.” 

His Honor, being of opinion that the defendant was not gui!- 
ty, gave judgment in his favor, and the Solicitor for the State 
appealed. 
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Attorney General for the State. 
No counsel appeared for the defendant. 


Pearson, J. We will not decide whether the matter charged 
in the indictment constitutes an indictable offence, as the ques- 
tion is not presented by the facts stated in the special verdict ; 
and a decision of that point is consequently not called for. 

There is a fatal variance between the allegations of the in- 
dictment and the proof. An executed contract is alleged; 
whereas, the proof shows only an ezecutory contraet: And the 
fact is, that before the contract was executed, the fraudulent 
mixing in of dirt, &c., was discovered, which caused an aban- 
donment of the original executory contract, and a new contract 
was then made and acted upon, in which there was no fraud ; 
for the presence of dirt was then knownand admitted, and an 
allowance was made to cover it. 

Judgment affirmed. 


STATE v. JONATHAN BAKER. 


Where the wound is adequate and calculated to produce death, it is no excuse 
to show that had proper caution and attention been given, a recovery might 
have ensued. Neglect or mal-treatment will not excuse, except in cases 
where doubt exists as to the character of the wound. 

If, after words of anger, the slayer took up an axe, and approached the de- 
ceased with a present purpose and design to take away his life, or do him 
some great bodily harm, and the deceased had sufficient grounds to believe 
that such was the intention of the assailant, he had a right to strike in self- 
defence, although the assailant was not yet in striking distance, and such stri- 
king by the deceased will not amount to a legal provocation to mitigate the 
killing to manslaughter. 

Where an indictment charged that the blow was given on 27th of December, 
and that deceased then and there instantly died, and the evidence was that he 
lived for twenty days after receiving the blow, and then diéd, it was mELD, 
that the variance was not material. 


2 











268 IN THE SUPREME COURT. 





State v. Baker. 





This was indictment for murder, tried before his Honor Judge 
SAUNDERS, at the Spring Term, 1854, of Cumberland Superior 
Court. | 

The case is fully set forth in the opinion of the Court. 


Attorney General for the State. 
Banks for the defendant. 


Nasu, C. J. The correctness of the opinion delivered on the 
trial of the case below, rests upon the testimony which was be- 
forethe jury. It is necessary, therefore, to examine (it, in order to 
estimate its bearing upon the law. The blow which was receiv- 
ed by the deceased, was inflicted by the prisoner about eight 
o’clock, of the night of 26th December, 1853, and the death ensued 
on the 15th or 16th of January, 1854. George W. Gibson tes- 
tified that he was at Hays, about half a mile from Prince’s 
Shop, the night that the affray took place, and that between six 
and eight o'clock, the deceased and prisoner had a fight—they 
were parted, and Hays took him into his house and fastened 
the door, and very shortly thereafter some one knocked at the 
door and enquired for Edwards, the deceased. The latter then 
went out at the back door and went off—the witness did not know 
who it was knocked at the door. 

Currie, a witness for the prosecution, stated, that about eight 
o’clock of the night of the 26th of December, 1853, he went to 
a store, about half a mile from Rock-fish village, where he found 
Prince, the keeper of the store, and the deceased. In a short 
time the prisoner came up with his axe upon his shoulder, and 
sat it down a little way apart, and accosted them in the usual 
way. Ina short time, the deceased, alluding to a fight on that 
evening, between him and the prisoner, observed, “Baker, I 
am sorry I had to hurt you this evening, but I could not help 
it. I had to protect-myself.” The prisoner observed, “It was . 
too late to talk that way now—when a man whipped him when 
he was drunk, he would not stay beat.” The prisoner and the 
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deceased talked the matter over in a friendly way, walked off a 
short distance and came back apparently friendly; the prisoner 
sat down on a chair, and the deceased on the ground near him, 
and to the fire, which was burning out of doors. Baker asked 
for some liquor, which was brought out by Prince ; the prisoner 
and the deceased began again to quarrel—angry words were 
passed between them, and deceased observed, “he would settle 
it when Baker got sober,” when Baker said “No, we will 
settle it now.” The witness was asked bythe prisoner to drink 
some of the liquor, and upon his refusal, threw it into the fire, 
and walked off some eight or nine paces to where his axe was, 
picked it up and advanced with it in a half drawn position to- 
wards the fire where the deceased was still sitting. The latter 
said, “ Are you going to kill me with that axe?’ The prisoner 
made no reply, but still advanced with the axe in the same posi- 
tion, elevated, and the handle and blade held out in front of his 
body, but not drawn back. The deceased then said “stand 
off,” (the prisoner still advancing,) “if you come any nearer, 
I will knock you down;” and took from the fire a burning stick 
of wood, and threw it at the prisoner, which struck him on the 
shoulder and back, and caused his knees to bend or give way un- 
der him. At the time the prisoner received this blow, he was 
not near enough to strike the deceased, but was some eight or 
nine paces from him, and advancing towards him when struck. 
Immediately after receiving the blow, he pressed upon and 
after the deceased around the fire, and struck him one blow up- 
on the head with the axe. The deceased, with the assistance of 
Prince and the witness, walked to the village of Rock-fish, where 
he was taken into house of the prisoner by his directions. On the 
next day the deceased was walking about, when the same wit- 
ness observed to the prisoner it was fortunate that he was pre- 
sent, as he might have killed the deceased. The prisoner replied 
with an oath “that was what I intended.” 

The physician who was called in, after describing the wound, 
stated that it was a mortal wound, and the deceased died from 
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its effects. He could not say whether or not, under skilful treat- 
ment, he would have recovered: worse cases are reported as 
having been cured by treatment. 

The prisoner’s counsel then offered to introduce testimony to 
show that deceased died in consequence of seyere exposure and 
mal-treatment of the wound, and mistreatment of himself, in 
walking seven or eight miles, and drinking whiskey, and further 
offered to call on Dr. Black, who had seen the deceased, but did 
not examine the wound. | 

The presiding Judge, after hearing what the counsel intend- 
ed to prove, remarked that he deemed it proper to inform the 
counsel what he understood the law to be, and what instructions 
he should give the jury, which he repeated as stated in his 
charge, and should leave it with the counsel to introduce the evi- 
dence or not, as they, in their discretion, might see proper. The 
counsel declined to offer any evidence. 

In his charge, his Honor gave the instructions to the jury, inti- 
mated to the counsel; and although they acquiesced in the pro- 
priety of the instruction of the Court, by declining to introduce 
any evidence, thus availing themselves of the right to close the ar- 
gument to the jury—astill,if the charge was, in this particular, 
wrong, it wasan error in law, entitling the prisoner to a venire de 
novo. The testimony of the attending physician was brought to the 
notice of the jury, and they were instructed, “If these facts were 
believed by the jury, the law held the prisoner responsible. For 
when the wound is adequate and calculated to produce death, 
it would be no excuse to show that had proper caution and at- 
tention been given, a recovery might have been effected. Neg- 
lect or mal-treatment would not excuse, except in cases in which 
doubt existed as to the character of the wound; hence if the 
testimony and opinion of the physician were to be relied on, it 
was for the jury to say whether there was any ground for 
doubt.” In this opinion we entirely concur. It is supported by 
the highest authorities. In Hawkins’ Pl. C. book the Ist, ch. 
13, s. 10, it is stated, if a person hurt by another dies thereof, 
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within a year and a day, it is no excuse for the slayer, that he 
might have recovered, if he had not neglected to take care of 
himself. Se Lord Hats, 1st vol. Pl. C., 428, says: “If a man 
give another a stroke, which it may be is not im étse/f so mortal, 
but that with good treatment he might be cured, yet if he dies 
within the year and day, it is a homicide or murder, as the 
case is, and it has always been so held. But if the wound 
be not mortal, but with ill-application by the party, or 
those around him, of unwholesome salves or medicines, the party 
dies, if it clearly appears that the medicines, and not the wound, 
was the cause-of the death, it seems it is not homicide, but then 
it must clearly and certainly appear to be so. Neglect or disor- 
der in the person who received the blow, will not excuse the 
person whe gives it. In Rexve’s case, Kelynge, 26, it was re- 
solved, “that if one gives a wound to another, who neglects 
the cure of it, and is disorderly and does not keep that rule which 
a wounded person should do, if he die it is murder or manslaugh- 
ter, according to the circumstances of the case, because if the 
wound had not been given, the man would not have died. If the 
death be truly owing to the wound, it is immaterial, that 
under more favorable circumstances and with more skilful 
treatment, the fatal consequence might not have resulted.” 
Thus, if an artery be opened, by the blow or wound, it 
will be no defence to show that by the assistance of a sur- 
geon, the wound might have been staunched, and life pre- 
served. Roscoe’s Cr. Ev.,575. There was, then, no error in 
the charge of his Honor upon this point. The question as tothe 
nature of the wound, and the cause of the death, was properly left 
to the jury. 

The second branch of the charge was as favorable to the pris- 
oner as well could be. His Honor confined the attention of the jury 
carefully to the transaction at the fire in the yard at Prince’s, 
throwing out of view entirely the previous fight at Hays’, the 
same night. The jury were instructed that if the testimony 
were believed, the case was one either of murder or manslaugh- 
ter; and whether one or the other, would depend mainly upon 
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the view which they might take of what took place at the time 
when the blow was given; for, as the parties had made friends, 
if a legal provoeation was given, the conduct of the prisoner was 
to be ascribed to that, and not to any previous quarrel. The 
charge then proceeds: “If after words or anger, the prisoner had 
taken up his axe and approached the deceased with a present 
purpose and design to take away his life, or to do him some 
great bodily harm, and the jury should, from the facts, be of 
opinion, that the deceased had sufficient grounds to believe that 
such was the intention of the prisoner, after the enquiry, and 
warning given, he (the deceased) had the right to defend him- 
self, and the throwing the chunk of fire, though the prisoner 
might not have been within striking distance, would not furnish 
such a legal provocation as to excuse the act of the prisoner, 
and it would be a case of murder.” The Judge then places 
the case upon the opposite hypothesis, that the prisoner had no 
present intention, and leaves it as a proper enquiry for them, 
and closes with the usual charge as to reasonable doubt. There 
can be no doubt of the correctness of the charge upon this 
point in the view which his Honor took of the reconciliation. 
According to the evidence, when the prisoner advanced towards 
the deceased, it was with a deadly weapon, raised after a quar- 
rel; the deceased challenged him as to his intention of killing 
him; the prisoner made no reply, but continued to advance 
upon him; he was told if he did not stop, the deceased would 
knock him down; this threat did not stop him; the deecased 
was unarmed, and when the prisoner was within eight or nine 
steps of him, not near enough to strike, the deceased threw 
the chunk. He then endeavored to make his escape; the prisoner 
pressed upon him while so retreating, and gave the fatal blow. 
Death ensuing, the prisoner was guilty of murder. If, when 
the prisoner was advancing upon the deceased with his axe, the 
latter had killed him, he would have been justified in law. <A 
man may kill another who assaults him in the high-way to rob 
or murder him. So may any man justify a homicide to pre- 
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vent the person slain from committing a felony, Haw. b. 1, ch. 
10, s. 21. Now, was it necessary for the deceased, in this case 
to wait until the prisoner got near enough tostrike with his axe? 
In such case it might be too lai +o protect himself. Thus, if a 
man is advancing upon me with a drawn sword, or a loaded pis- 
tol, with the avowed purpose to kill me, I am not called on to 
wait until he gets within the distance necessary to enable him to 
execute his purpose, but the law allows me to arrest his pro- 
gress at any moment my safety demandsit. The deceased then 
had a right to strike the prisoner with the chunk of fire, as sta- 
ted in the case, and it was not in law a legal provocation to ex- 
tenuate the killing of the deceased into manslaughter, 4 Bl. 
Com. 180. 

After the verdict was rendered, the prisoner through his eoun- 
sel, moved for a new trial, and in addition to the grounds grow- 
ing out of the case as before stated, it was objected that the 
evidence did not support the charge contained in the indictment. 
The indictment charges that the blow was inflicted on the 27th 
of December, 1853, and that the deceased instantly died ; where- 
as, by the evidence, the blow was inflicted on the night of the 
26th of December, 1853, and the death ensued on the 15th 
or 16th of January following. In cases of homicide, the day of the 
stroke, as well as that of the death, should be expressed: the for- 
mer, because, by the law of England, the escheat and forfeiture 
of lands relate to it; and the latter, because it should appear 
that the death was within the year and day after the stroke. 
The latter is the only reason applicable to the rule in this State, 
as we know nothing of forfeitures for felonies. Unless the death oc- 
curs within the year and day after the stroke, there is no felonious 
killing. Ist Ch. Cr. L., 222. Hawkins book 2, ch. 25, says: 
“Although an indictment, not alleging any time, would be bad, 
yet it never was necessary upon any indictment to prove that 
the offence was committed upon the particular day charged.” 
Roscoe’s Cr. Ey. 85; 1st Phil. Ev. 203, showing by the evidence 
that the death ensued within the year and day from the inflic- 
tion of the blow is sufficient. 
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We concur with his Honor in each branch of his charge, and 
there is no error. This opinion will be certified to the Superior 
Court of Cumberland, which will proceed to judgment according 
to law. 


Per CuRIAM. Judgment affirmed. 


STATE v. ABRAM THOMASON. 


Where, on a trial for murder, the declarations of the deceased have been offer- 
ed in evidence, and an attempt has been made on the other side to destroy 
the effect of such declarations, by showing the bad character of the deceased : 
the State, for the purpose of corroborating the evidence, may prove that 
the deceased made other declarations to the same purport, a few moments 
after he was stricken, though it did not appear that he was then under the 
apprehension of immediate death. 


Tus was an indictment for the MURDER of one Ivey Jones, 
tried before his Honor Judge SauNDERS, at the Spring Term, 
1854, of Brunswick Superior Court. 

The case sufficiently appears from the opinion of the Court. 


Attorney General, for the State. 
Wm. A. Wright and J. H. Bryan, for defendant. 


Nasu, C. J. No objection is raised as to the charge. In the 
course of the trial, one Woollard was examined in behalf of the 
prisoner. Before he was called, Dr. Lucas had been examined 
by the State, who testified that he saw deceased on Saturday 
morning after the affray, which took place on the night before. 
The deceased had three wounds—one on the hand, another on 
the breast, and a third in the abdomen, which had entered the 
cavity, and the bowels had been out, and he thinks the last 
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wound was mortal. He saw the deceased again on Tuesday 
morning, when. he found him dying, and told him so, when 
the deceased told him the prisoner had done it, andtcld him 
the manner. Woollard stated that, on the night of the oecur- 
rence, hearing a noise, and some one exclaiming, “I am stab- 
bed or cut,” he went to the spot, and found the deceased lying 
on the ground, in the arms of a free negro, and asked him, 
who did it. Jones replied, Thomason. This question and 
answer were objected to on the part of the prisoner, on the 
ground that there was no evidence that, at the time, Jones 
thought himself in a dying condition. This testimony was ad- 
mitted by the Court, upon the ground that it was made a few 
moments after the transaction, and as confirmatory of the dying 
declarations, as proved by Dr. Lucas, as the character of Jones 
for truth had been assailed by the prisoner. We think the 
testimony was admissible, as confirmatory of the declaration as 
proved by Dr. Lucas. The doctrine of confirmatory evidence 
has been repeatedly before this Court, and in Marcu v. Har- 
RELL, decided at the present term, the authorities were all cited 
and critically examined, and it is not necessary to review them. 
That case decided, that, whenever the character of a witness is 
for any cause impeached, his previous declarations are evidence 
to sustain him. The declarations of the deceased, made to Dr. 
Lucas, were clearly admissible as dying declarations: Of the 
weight to which they were entitled, the jury were the exclusive 
judges. To weaken or destroy their force, the prisoner proved 
that Jones’ character for truth was bad. The declaration made 
to Woollard was clearly, therefore, within the principle recog- 
nised in Harrell’s case. 

There was no error in the judgment of the Court below, in 
the admission of testimony. 

This opinion will be certified to the Superior Court of Bruns- 
wick county, that it may proceed to sentence according to law. 


Judgment affirmed. 
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STATE v. SAMUEL E. MOORE. 


Where, by a private act of Assembly, a County Court is forbidden to grant a 
license to retail spirituous liquors by the small measure, within the limits of 
an incorporated town, without a written recommendation from the Board of 
Commissioners of such town, and it appears from the records of such Court 
that they granted a license thus to retail without such written recommenda- 
tion, the person obtaining such license is not thereby protected from an indict- 
ment. 


THIS was an indictment tried before his Honor Judge CALp- 
WELL, at the Spring Term, 1854, of Edgecombe Superior Court. 

By a private act of Assembly, entitled an act for the better 
regulation of the town of Tarboro’, it is provided that the 
County Court of Edgecombe “shall not grant a license to any 
person to retail spirituous liquor by the small measure, within 
the corporate limits of the town of Tarboro’, without a written 
recommendation from the Board of Commissioners of said 
town.” 

Notwithstanding the provision above mentioned, the County 
Court of Edgecombe did proceed to grant a license to the de- 
fendant, to retail spirits within the limits of the town of Tar- 
boro’, and a record was made and entered upon the Minutes of 
that Court, as the evidence of that proceeding, which is as fol- 
lows : 

** Samuel E. Moore, a citizen of Tarboro’, comes into Court 
and moves for a license to retail spirituous liquor. He proves, 
by two respectable witnesses, that he is a- man of good moral 
character, and a suitable person to retail spirituous liquors. 
But, failing to produce to the Court the written recommendation 
of the Commissioners of the Town of Tarboro’; he in excuse 
alleges that there has been a fraudulent combination or purpose 
of the Commissioners aforesaid, to suppress all retailing of 
spirituous liquors in said town, by a measure less than a quart, 
by refusing a recommendation to all persons who may apply to 
them. ‘The applicant then proved to the Court that each of the 
Commissioners had been heard to say that they would not re- 
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commend any person for license to retail in said town. It was 
further proved that there are only two retail shops in the town 
of Tarboro’, and that the license of each would expire in a few 
days after the present term of this Court, and that there had 
been no other application to the Commissioners for a recommen- 
dation for license to retail, and that the applicant was the only 
person who had moved the Court for license to retail in the 
town, and that at least one retail shop in the town was 
necessary. Mr. Hugh B. Bryan, one of the Commissioners, 
being in Court, states that he had’ no objection to the 
character of the applicant—thought that he was a suitable per- 
son to retail, but, believing there was no necessity for a retail 
house in the town, that he would refuse to recommend any one 
who would apply. The applicant, by his counsel, insisted that 
he had proved a fraudulent combination on the part of the Com- 
missioners to suppress retailing spirituous liquors, which was a 
sufficient ground for the Court’s hearing the case and granting a 
license, as in other cases. The Commissioners of the town, by 
their counsel, insisted that there was no fraudulent combination 
or purpose, te withhold license, proven; but, if there was combi- 
nation proven, the Court had no power to grant license, as they 
were forbidden to do so by act of the General Assembly, passed 
at the session of 1831-’2, chapter 66, sec. 6, without the writ- 
ten recommendation of the Commissioners of the said town.”’ 

“ After hearing arguments of counsel, it is ordered by the 
Court, that the applicant have permission to retail spirituous 
liquors at his store in the town of Tarboro’, for twelve months.” 

The defendant was indicted in a bill containing several counts: 
Ist. For retailing to one Littleton Walston, without a license to 
retail, against the form of the Statute, &c.; 2d. For retailing, 
in Tarboro’, to the same person, without a license granted by 
the County Court of Edgecombe, upon the written recommenda- 
tion of the Commissioners, against the form of the Statute, Xe.; 
3d. For retailing to the same person, in the town-of Tarboro’, 
without a license, against the form of the act of 1831; 4th. 


; 
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For retailing with a license, but not-with one obtained accord- 
ing to law, against the form of the act of 1831; 5th. As in the 
fourth count, but concluding against the “Statutes,” in such 
case made and provided. 

It was proved that the defendant did retail spirituous liquors 
within the year from the date of the license, within the limits of 
the town of Tarboro’, and the Court being of opinion that he 
was not protected by the license granted by the County Court, 
so instructed the jury, who found the defendant guilty. 

Motion for a venire de novo. Motion over-ruled. Judgment 
and appeal to this Court. 


Attorney General, for the State. 
Moore, for the defendant. 


Nasu, ©. J. The defendant is indicted for selling spirituous 
liquors in the town. of Tarboro’, and the question arises under a 
private act of the General Assembly, passed in the year 1831, 
entitled “an act for the better regulation of the town of Tar- 
boro.”” See Laws of North Carolina, 1831, ch. 66, s. 6. 

By the general law of the State, the several County Courts, 
seven Justices being on the Bench, are empowered to grant 
licenses to individuals to retail spirits by the small measure— 
that is, less than a quart, Rev. Stat. ch. 83,s. 7; but they 
are not at liberty to grant such license to any one, who does 
not prove by at least two witnesses of known respectability that 
they have known the applicant’s character for one year at least, 
and that his moral character is good. This amounts to a pro- 
hibition to the magistrates to grant a license upon any other 
terms; and it is a gross violation of their duties as Judges, if 
they grant a license, without such proof of his good moral cha- 
racter. Tarboro’ is an incorporated town, and has a Board of 
Commissioners, invested with the usual powers to pass laws or 
ordinances for its regulation and government. At the request, 
no doubt, of the citizens of the place, the act of 1831 was pass- 
ed. The power and right to grant licenses to retail spirits in 
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the town of Tarboro’ was left in the hands of the County 
Court ; but the evidence of the moral character of the applicant 
was changed to the Commissioners. The latter body, to whom 
the regulation of the police in other respects is committed, are 
chosen by the citizens themselyes—men of integrity, informa- 
tion and discretion, and, it was presumed, would be well ac- 
quainted with the moral character of every man who might ap- 
ply for a retailing license. Being themselves citizens of the 
town, and clothed with an important’ office, it was presumed 
that their recommendation would, to the magistrates, be a safer 
guide in the discharge of their responsible duties, than the evi- 
dence provided in the general law, in this respect. Upon this 
point, the language of the private act of 1831 is much stronger 
than that of the public act of 1836—so strong that no one can 
mistake its meaning and obligation. In the latter act, the lan- 
guage is, “that the County Court shall not grant a license to 
any person, &c., without a written recommendation from the 
Board of Commissioners,” &c. Not from the Commissioners, as 
individuals, but as a board of public officers—not simply that 
the applicant is a man of good moral character, but must be 
recommended—not proved to the Court orally, but it must be 
in writing, that the Court may have upon its files the evidence 
upon which they have acted—thus placing the responsibility of 
their action where the law intended it should rest. Has this 
command of the law in this case been obeyed? On the con- 
trary, the action of the Court has been in direct violation of it. 
It is said, however, that we cannot look behind the license, as 
it was granted by a Court having jurisdiction. Where a com- 
petent tribunal acts within the scope of its authority, their ac- 
tion cannot be questioned in a collateral way. Until reversed, 
it is not to be controverted. But, when such a Court does act, 
and their own record shows it had no power to do the act, their 
judgment is void, and conveys no authority. In the case before 
us, the record of the County Court shows that it was made 
known to them that the defendant had applied to the Commis- 








IN ‘THE SUPREME COURT. 





State v. Curry. 








sioners for a recommendation, and they had refused it. The 
record then proves they had no authority to grant the license, 
and it was void, and’ conveyed to the defendant no authority to 
retail spirituous liquors by the small measure, in the town of 
Tarboro’. 

t was also insisted, that the Commissioners were guilty of a 
fraud in not agreeing to issue license to any one. There is no 
evidence of any fraud whatever, and the charge is fully answer- 
ed as to the agreement, by the cases of Youne v. JEFFERS, 4th 
Dey. and Bat., and the ATTORNEY GENERAL against the Jus- 
TIOES OF GUILFORD, 5th Ired. 315. 

The objection as to the conclusion of the indictment was not 
pressed here. 

This opinion will be certified to the Superior Court of Edge- 
combe, to the end that the Court may proceed to sentence ac- 
cording to law. 


Judgment affirmed. 


STATE v. LYNN CURRY. 


Where one strikes another a violent blow, with a heavy pole, pointed with 
iron, and a fight ensues, in which the assailed uses a deadly weapon, 
with which he knocks down his adversary and disables him, yet follows up 
his blows with great violence and cruelty and kills him: on account of the 
greatness of the provocation in the first instance, and the passion naturally 
produced by the conflict, this is but manslaughter. 


THIS was an indictment for MURDER, tried before his Ho- 
nor Judge CALDWELL, at the Spring Term, 1854, of Northamp- 
ton Superior Court. 

The prisoner and the deceased, both free persons of color, 
started from Gaston to ascend the Roanoke River in a loaded 
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boat, assisted by-a slave, the deceased being themanager. Af- 
ter rowing up the river three-quarters ofa mile, they were heard 
quarrelling by a witness then about one hundred and fifty 
or two hundred yards behind them in another boat. .When the 
witness first heard them quarreling, the prisoner was standing in 
the bow, and the deceased in the stern. The witness stated that 
their boat was gaining on the boat in which the prisoner 
and deceased were; the latter was somewhat drifting with the 
current. During the quarrel, and when within about a hun- 
dred yards of the other boat, he saw the prisoner striking at 
some one in the bottom of the boat, at which time it was drift- 
ing, and continued to drift towards them ; that the deceased so 
being stricken was near the stern, a little in advance of the 
point where he first saw him; that the prisoner continued stri- 
king until the boats were so near together tat he could discover 
that it was the person of the deceased on whom the blows were 
being inflicted; that he was lying on his back with his legs 
across a pushing pole, and that the prisoner continued the blows, 
giving the deceased five or six after he ascertained who it was. 

The witness also stated that the weapon used by the prisoner, 
while beating the deceased, was what is called a boat-slide ; that 
it was about eight feet long and three and a half inches wide, 
and two and a half inches thick, and had iron on each side near 
the ends; that he went into the boat where the deceased was 
lying, and washed the blood off his head and face, and said to 
the prisoner, “You have killed Harris,” to which he replied, 
“Damn him, he is only drunk.” The witness then asked the 
prisoner why he had done so, and he replied the deceased had 
stricken him first. The witness did not see the parties when 
they first engaged. The same witness testified, as did three 
others who saw the prisoner immediately after the occurrence, 
that there was a bruise or puncture on the cheek of the pris- 
oner, and that it was bleeding. 

This witness also testified that the pushing pole, over which 


the legs of the deceased were hanging, was some fifteen feet . 
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long, had iron on its end, and was broken off at the end at 
which the iron was. The jailor testified that the prisoner was 
committeed to jail a short time after the occurrence, and that 
he had a bruise or cut over one of his eyes, and said that it was 
caused by blows given him by the deceased. The deceased died 
about twenty-four hours afterthe occurrence. Several witnesses 
who examined the deceased, before and after his death, stated that 
his arms were bruised, and one of them broken; that his scull was 
badly fractured—that there was blood on the brain, after the 
bones of the scull were removed ; and that his head was bruised 
and bloody all over. 

The counsel for the prisoner insisted that the testimony only 
made out a case of manslaughter, for that there was evidence 
that the deceased had stricken the prisoner two blows in the first 
instance. 

His Honor charged the jury that the weapon used by the 
prisoner was a deadly one, and that even supposing that the 
prisoner had been stricken by the deceased, as insisted by his 
counsel, still, if they believed from the testimony that the pris- 
oner knocked down the deceased with the boat-slide in the ren- 
contre, and, when the deceased was so down, continued to beat 
him from the time when first seen striking, up to the time when 
the two boats came together; that with the deadly weapon de- 
scribed, he bruised and wounded him to the extent deposed to by 
those who examined the body of the deceased, that it would bé 
a case where the violence inflicted was out of all proportion to 
the provocation, and would be murder on the part of the pris- 
oner. 

The counsel for the prisoner then moved the Court to charge 
the jury that if the prisoner and the deceased entered into the 
contest upon equal terms, and, during the rencontre, the priso- 
ner killed the deceased, it would be but manslaughter on the part 
of the prisoner. 

The Court thereupon told the jury, that the general principle 
laid down by the counsel, all malice apart, was correct; but it 
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did not apply to this case; for even supposing the prisoner to 
have entered into the conflict. upon equal terms, yet, if he 
knocked down the deceased, and continued to beat him 
with the weapon described, and in the manner and to the extent 
testified to by the witnesses, it would be murder on the part of 
the prisoner. | 

Under these instructions, the jury, by their verdict, found the 
prisoner guilty. 

Rule for a venire de novo; for error in the instructions given 
the jury. Rule discharged, and appeal to the Supreme Court. 


Attorney General, for the State. 
Barnes, for the prisoner. 


Pearson, J. If two men fight upon a sudden quarrel, and one 
be killed, it is but manslaughter, although the death is caused 
__ by the use of a deadly weapon. 

But if, in such case, the killing be committed in an unusual 
manner, showing evidently that it is the effect of deliberate 
wickedness—malice, not passion, it is murder, although there be 
a high provocation. 

It is well settled that this is the general rule and the exception. 
His Honor was of opinion thatthe case under consideration fell 
within the exception, and the prisoner was guilty of murder. 
There is error. 

From the manner in which the case was put to the jury, the 
prisoner is entitled to the benefit of every inference that the ju- 
ry were at liberty to draw in his favor; for, his Honor took the 
case from the jury, and instructed them that in the most favora- 
ble point of view, the prisoner was, according to the evidence, 
guilty of murder. 

The facts, then, are to be taken to present this case : Two 
free negroes start for the purpose of carrying a boat up the ri- 
ver ; in a short time they get into a quarrel: one seizes a pole 
fifteen feet long, the other a slide, or a piece of plank eight feet 
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long ; the deceased gives the first blow, by a stroke or push 
with the pole, (which has an iron spike at the end,) making a 
bruise or puncture on the cheek of the prisoner, and a bruise or 
cut over one of his eyes; the pole is broken by being struck 
against the side or bottom of the boat; the prisoner gives the 
deceased a blow withthe slide on his head, by which he is knock- 
ed down upon the bottom of the boat; after he is down, the 
prisoner continues to strike with the slide many times; how 
many times he struck cannot be determined ; the deceased died 
twenty-four hours afterwards. A witness says he continued to 
strike from the time the boats were one hundred and fifty yards 
apart, until they got near enough to see that he was striking at 
deceased in the bottom of the boat—one boat floating down the 
stream, and the other passing up to meet it. An examination 
of the body shows that “the arms were bruised, and one of them 
broken. The scull was fractured, and there was blood over the 
brain. The head was bruised and bloody all over.” 

Suppose the arm was broken by one blow, the scull by another 
which knocked the deceased down upon the bottom ofthe boat; 
this natural evidence, furnished by the state of the body, about 
which there can be no mistake, for it isnot under the influence 
of the imagination, shows that there could not have been many 
other blows inflicted, and the evidence can only be reconciled by 
supposing that after the deceased was down in the bottom of the 
boat, not more than one out of ten of the blows made with a 
plank eight feet long, could take effect upon the body of the de- 
ceased. So, the force of most, if not all the blows, stricken 
after the deceased was down, must have been spent upon the 
sides or bottom of the boat. 

We must here observe, that the fact that the prisoner contin- 
ued to strike with the slide, after the deceased was lying in the 
bottom of the boat, and did not punch or jod with the end, which 
was the only way in which the slide could then have been used with 
deadly effect, tended strongly to show that he was acting under 
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the blind fury of passion, caused not merely by the provocation 
of a blow, but by the excitement of a fight. 

Assuming these to be the facts, the question is, does the case 
fall within any exception, so as to be murder, and not man- 
slaughter? ‘Take a general view of the subject. If two men 
upon a sudden. quarrel, get into a fist fight, and one, without 
giving notice, draws a knife, andstabs the other to the heart, or 
blows his brains out with a pistol, it is manslaughter, because, out 
of regard to the frailty of our nature, the killing is supposed to 
be the effect of passion, brought on by the high excitement of 
the fight. Does the case under consideration, where both parties 
seize upon weapons not prepared before hand, but of a most un- 
wieldy kind, and continue to use the same weapons throughout the 
conflict, bear any comparison in regard to its enormity with the 
cases of manslaughter stated above ? 

To go more into particulars: In order to make the proper ap- 
plication of a rule of law, it is necessary to reflect and see 
upon what principle the rule is founded, although there be a 
great provocation, if the presumption that the party acted under 
it is rebutted, and it be shown that he acted from malice, the 
killing is murder. State v. Jounson 1 Ivred., 354; Stave v. 
Martin, 2 Ired. 101. If one puts his adversary to death in 
an unusual manner, the fact of his going out of the usual way, 
shows that he acted deliberately, and not under the impulse of 
passion, which always moves strightforward. Such deliberation 
shows malice. This is the principle (and it is founded in our 
nature) upon which the exception is made. For instance, two 
men upon a sudden quarrel, engage in a bloody fight, and are 
separated; whereupon, one of them proposed to “drink as 
friends,” and contrived to put poison in the cupof his adversary : 
this is murder; for, although there is great provocation, and 
the thing isdone instantly, while the blood flows and the wounds 
continue to smart, still, it was not done in the way that passion 
influences men to act, and shows deliberate wickedness of heart, 
which amounts to malice. 1 Hale, 453. So, if two persons fight, 
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and one of them overpowers the other, and then puts a rope around 
his neck, and strangles him, it is murder. “ The-act is so wilful 
and deliberate, that nothing can justify it.” Rex. v. Saaw, 25 
E. C. L. 443. 

On the other hand, we will state two other cases which were 
held not to come within the exception—upon a sudden quarrel, 
the prisoner pushed the deceased down; he got up and struck the 
prisoner several blows in the face with his fist ; the prisoner push- 
éd him down again, and stamped him upon the belly and stom- 
ach two or three times, and as he was getting up, kicked 
him in the face, “the blood came out of the mouth and nose of 
deceased, he fell backwards, and died the next day.” Held to 
be manslaughter. Ayes’ case, Ist Russel 496. 

Upon a sudden quarrel, two draw their swords and fight, the 
prisoner runs his sword through the body of the deceased, and 
after he fell, took him by the nape of the neck, dashed his head 
upon the ground, and said, “‘d—n you, you are dead.” JENNER, 
B., told the jury this was only manslaughter; but the jury were 
disposed to find it murder, because of the dashing of the head 
against the ground; but ALLISON, J., repeated to them that it 
was manslaughter only, and they found accordingly. Wat- 
TERS’ case, 12 State Tri. 113. The cases put above of one who, 
after engaging in a fist fight, without notice, stabs his adversary 
to the heart with a knife, or blows his brains out with a pistol, 
are as strong, if not stronger, than either of the two; and the 
principle is established, that where there is a strong provocation, 
and the violence is but the natural and usual effect of passion 
excited to the highest pitch, the killing is but manslaughter. 
We, therefore, think his Honor erred in holding that the prison- 
er’s case came within the exception, and that he ought to have 
instructed the jury that it was manslaughter only; for there 
was a strong provocation, greatly excited by the exchange of 
blows, and the many blows given, or attempted to be given, while 
the deceased was lying on the bottom of the boat, were but the 
natural and ordinary effect of blind passion or “furor brevis,” 
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as the books call it. Under such circumstances, a man is not 
expected to count his blows or note their violence. 

The general rule is, that a killing upon legal provocation is 
manslaughter. There is a second exception—if the provocation 
be slight, or as Foster ealls it “ trivial,” and the killing is done 
with a degree of violence owt of all proportion to the provocation, 
it is murder. The exception is made upon the ground, that as 
the provocation was slight, such excessive violence cannot be 
attributed to it, and must proceed from wickedness of heart: 
malice, not passion. This exception, as a matter of course, on- 
ly applies where the provocation is slight; for, if the provoca- 
tion be great, the violence cannot be out of all proportion to 
it. Accordingly, Foster, in his Crown Law, 291 and 292, ex- 
pressly confines it to “cases of homicides upon slight provoca- 
tion ;” and for illustration, refers to several cases. A., finding 
a trespasser upon his land, knocks his brains out with a hedge 
stake. This is murder, because of the excess of violence. A 
parker found a boy stealing wood. He bound him to his horse’s 
tail and beat him: the horse took fright, ran off, and dragged 
the boy on the ground, so that he died. This was held to be mur- 
der. The judges laid much stress upon the fact, that the boy 
come down out of the tree as soon as he was bid, and made no 
resistance. So the provocation was slight. Crown Cases, 131. 

A woman gave a soldier a box on the ear; he struck her in 
the breast with the pummel of his sword. The woman fled. 
He pursued and stabbed her in the back. ‘ Holt was at first of 
opinion that this was murder. A single box on the ear from a 
woman not being a sufficient provocation to kill in this manner, 
after he had given her a blow in return for the box on the ear.” 
But, afterwards, it appearing that the woman had struck the sol- 
dier in the face with an iron patten, and drew a great deal of 
blood, it was held clearly to be no more than manslaughter. 
This case, and the others put by Foster, show conclusively, that 
the exception we are now considering, only applies to cases 
where the provocation is slight. His Honor, in the first part of 
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the charge, held, that the prisoner’s case fell within the excep- 
tion, and failed to. advert to the fact that the doctrine was not 
applicable, because there was strong provocation, and the excite- 
ment of a fight. 

There is a third exception. If one, having the right to chas- 
tise, as a parent or master, exceeds the bounds of moderation, 
the killing, although he did not intend to kill, will be manslaugh- 
ter, asa general rule. The exception is, that if the measure of 
the punishment, or the instrument used, is “likely to kill, due 
regdrd being always had to the age and strength of the party, the 
offence is murder’ Foster, 262. As where a master corrected 
his servant with an iron bar, and a schoolmaster stamped on a 
seholar’s belly, so that they died. 4 Blackstone, 199. 

This exception has no bearing upon the case before us, but we 
thought it proper to state it, in connection with the two others, so 
that the whole might be presented, and the dividing line, be- 
tween the tlree exceptions to the general rule in regard to man- 
slaughter, might be distinctly marked. 

Ist. Where there is strong provocation, if the killing is done in 
an unusualmanner, it is murder. 

2nd. Where there is but slight provocation, if the killing is 
done with an excess of violence, out of all proportion to the pro- 
vocation, it is murder. 

* 8rd. Where the right to chastise is abused, if the measure of 
chastisement or the weapons used be likely to kill, it is murder. - 

We were induced to enter thus fully into the subject, for the 
purpose of explaining some general remarks that fell from the 
Court in the opinion delivered in the case of State v. JARRATT, 
1st Ired., 86, which (as we suppose) misled the learned judge 
who tried the case below, by confounding the distinction between 
the Ist and 2d exceptions, so as to put a case of strong or 
* grievous” provocation upon the same footing with one where 
the provocation was slight and “ trivial.” 


Judgment reversed. Venire de novo. 
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STATE v. ADMIRAL N. CADWELL. 


A defendant, upon a trial for a clergyable felony, is entitled to challenge, per- 
emptorily, thirty-five jurors. 


TuIs was an indictment for Grand Larceny, tried before his 
Honor Judge SaunpeErs, at the Spring Term, 1854, of Anson 
Superior Court. ‘ 

The defendant claimed the right to challenge, peremptorily, 
thirty-five jurors, and having challenged four, effered to chal- 
lenge the fifth juror, but the challenge was disallowed, and the 
juror taken and sworn. 

Defendant excepted for error. 

The jury found the defendant guilty. 

Rute for a venire de novo, for error in the matter excepted 
to. Rule discharged. Appeal. 


Attorney General, for the State. 
Kelly, for the defendant. 


Nasu, C. J. The question presented for our consideration on 
this record, arises under the 1th sec. of the 35th ch. of the 
Revised Statutes. It is as follows: ‘‘Every person on trial for 
his life, may make a peremptory challenge of thirty-five jurors,” 
&e. Was the defendant on trial for his life? Unquestionably 
he was. Simple larceny, where the thing stolen is of the value 
of twelve-pence’ sterling, is a felony punishable with death by 
the common law; and but for the Statutes for the amelioration 
of the law, granting the benefit of clergy, might be still so visit- 
ed. The stealing, to the value of twelve-pence, is a capital 
felony. 4th Bl. Com. 238. But the prisoner will not suffer 
death for the first offence. He is entitled to the benefit of his 
clergy. The verdict of the jury, when they convict, is that 
the prisoner is guilty of the felonious stealing. In order to 
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avoid the extreme penalty of the law, he must, in answer to the 
question asked him by the clerk, “what he has to say why sen- 
tence of death should not be pronounced upon him,” pray the 
benefit of his clergy, which is immediately granted him. In 
contemplation of law, by a conviction of a clergyable felony, 
the prisoner’s life is forfeited. See State v. CARROLL, 5th Ire. 
259. The prisoner in this case was indicted for grand larceny, 
and was, under the act of Assembly, entitled to his full, per+ 
emptory challenge of thirty-five jurors. And the denial of this 
right was error in the presiding Judge, entitling the prisoner to 
a venire de novo. 
This opinion will be certified. 


Judgment reversed. 


STATE v. ROBERT G. WARD. 


In an indictment for forcible entry and detainer at Common Law, if the ver- 
dict is a general one, and the evidence fails to support either branch of the 
charge, there must be a VENIRE DE NOVO. 

Whether an indictment wiil lie at Common Law, for a forcible detainer, where 
the entry was peaceable: QueRE? 


TuIs was an indictment for a Forcible Entry and Detainer, 
tried before his Honor Judge ELtis, at the Spring Term, 1854, 
of the Onslow Superior Court. 

The evidence on behalf of the State was, that the locus in 
quo was a small uninhabited island, lying between Brown’s 
Sound and the Ocean, mostly a barren sand-beach, and princi- 
pally fit for fishing. There was a sparse grove of live oak upon 
it, and some pasture land, suitable for grazing stock. There 
had been an old established fishing beach upon. it. The lower 
side of the island was entirely unfit for agricultural purposes. 
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The prosecutor had gone upon the island three or four years 
before the entry complained of, and rented out the fishing beach 
for three successive seasons, which was known to the defendant. 
He had also erected a house, where the fishermen resided du- 
ring the time referred to: had occasionally cut live oak on the 
premises wherever he pleased, and had generally kept hogs upon 
the land, but at the time of the alleged trespass, had removed 
them temporarily. The prosecutor exhibited a grant for the 
premises to one Freeman, (which was received without objec- 
tion,) dated May, 1846. The prosecutor lived upon the main 
land, about one mile from the island. On the occasion in 
question, he saw a number of persons approach the island with 
boats, and, going over immediately, he found the defendant and 
eighteen others with nets and other fishing apparatus on the 
beach: they said they intended to fish there; the prosecutor 
forbade their doing so, when they replied that if James Ward 
would give them a bond of indemnity, they would fish at all ha- 
zards; and that he had gone to prepare one. Finding that they 
persisted in their resolution to fish in defiance of him, he return- 
ed to his place of abode. A few days afterwards, prosecutor 
returned to the island, and again ordered the party to leave, to 
which they replied that James Ward had given them a bond of 
indemnity, and that they intended to remain at all hazards. 
Prosecutor stated to them he would bring a jury and dis- 
possess them, to which one of them in the presence of the others 
replied, that their number was greater than the jury, and if 
he brought them there, they would expel the jury and prosecu- 
tor with force. He then left them, and they remained and con- 
tinued to fish the remainder of the fishing season. It was 
proved, by a witness for the defendant, that James Ward 
had landed on the island in the morning, but had gone off 
to prepare a bond, and did not return until the prosecutor 
had left. The defendant, through his counsel, contended 
that the prosecutor had no actual possession of the island at the 
time of the entry; but that the same was in the possession 
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of James Ward; that no person being present forbidding the 
entry, the same was peaceable. 

The Court charged the jury “that they must be satisfied that 
the prosecutor had the actual possession of the premises in ques- 
tion, to sustain the charge contained in the bill, and that if his 
evidence was true, as to the character of the premises, the uses 
of which they were susceptible, and to which he had applied 
them, he had an actual possession, though he was not upon the 
island at the time of theentry: “That, notwithstanding the en- 
try of James Ward before the others, early on the morning, and 
before the arrival of the prosecutor on the afternoon, if tae 
prosecutor was deterred from maintaining his possession when he 
did arrive, by the threats of the defendant and his associates, 
and their numbers arrayed against him, and their demeanor 
upon the occasion produced the conviction in the mind of the 
prosecutor, and satisfied the jury, that any efforts to retain the 
possession would have proved unavailing, and on this account he 
relinquished it, this would be such a forcible withholding the 
possession as would make the defendant guilty of the forcible 
detainer charged in the bill.” 

The jury found the defendant guilty. Rule for a venire de 
novo. Rule discharged and judgment and appeal to this Court. 


Attorney General, for the State. 
J. H. Bryan, for the defendant. 


Nasu, C. J. The indictment is at common law, and is for a 
forcible entry and detainer. The verdict is a general one of 
guilty. If the evidence fails to support cither branch of the 
charge, there must be a venire de novo. We think the evidence 
does not support the charge of a forcible entry. Every forcible 
entry necessarily implies a breach of the peace, an indictable 
trespass. Both these parties, the prosecutor and the defendant, 
Ward, claim title to the locus in quo, which was an uninhabited 
island, neither being in the aetual possession. The prosecutor 
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had been in the habit of using the island asa fishing ground, and 
for pasturing his cattle. Atthe time the defendant and his party 
entered, no person was on it but themselves, and after being there 
some time, the prosecutor went over and ordered them off. 
They refused to go, and announced their determination to retain 
possession by force, if necessary. This was certainly sufficient 
evidence to support the charge of forcible detainer, if it be in- 
dictable at common law. Does it show a forcible entry? We 
think not. The defendant entered peaceably, committed no 
indictable trespass; and when one makes a peaceable and law- 
ful entry into land, no one being in the actual possession, he 
has a right to maintain that possession with force, if necessary ; 
and the rightful owner has no right to take possession by force, 
but must resort to his ejectment, or seek redress under the act 
against forcible entries and detainers. STATE v. JouNnstToN, 1 
Dey. and Bat. 325. Every forcible entry necessarily, as before 
stated, embraces a forcible trespass. Was there any such tres- 
pass here? In the case State v. Waker, 10 Ired. 254, the 
Court decide, tomake a forcible trespass indictable, some person 
must be in the house or on the premises. In JOHNSON’S case, 
the same doctrine is held as to the peaceable entry of the defen- 
dant. * In the State v. McCav ess, 9th Ire. 877, the Court say, 
“the gist of a forcible trespass is a high-handed invasion of the 
actual possession of another, he being present.” Here the en- 
try of the defendants was a peaceable one. His detainer was 
forcible and indictable, but cannot relate back to the entry. 
The verdict is a general one, finding the defendant guilty both 
ef the forcible trespass, and the forcible detainer: and his 
Tionor charged the jury, if they believed the evidence, the de- 
fendant was guilty of the forcible detainer. In this there is 
no error. The indictment here is to be considered as if it con- 
tained two counts—one for a forcible entry and detainer, and 
the other, for a forcible detainer. When that is the case, and 
one of the counts is gcod and the other bad, a general verdict 
will be sustained, as having been given on the good count. But, 
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where both counts are good, and the evidence supports but one, 
and there has been a general verdict of guilty, it is manifest 
that the verdict cannot stand, for the judge cannot know on 
which count to punish the defendant. For this error there must 
be a venire de novo. 

On the trial it was objected, that an indictment for a forcible 
detainer could not be sustained at common law. The question 
iy ps not without its difficulties; and though we now give no opin- 
* “=> ion on the question, we very strongly doubt if it can. The 
doubt has several times been expressed in this Court. In Jonn- 
SON’S case, ubi supra, p. 326, the Court say: “ If an indictment 
will lie’ at common law for a forcible detainer, after a peaceable 
entry,” &c. But we refrain from going into the subject, as it is 

not necessary to a decision of the present question. 


Judgment reversed and a venire de novo. 


SAMUEL KISSAM y. SAMUEL T. GAYLORD. 


Where A. takes a deed from B. for a part of a tract of land, they are both es- 
topped by suchdeed from denying that B. had title, as to that part, and that it 
passed to A.; but such estoppel does not extend to the other part of B.’s land. 
In an action, therefore, against A. for trespassing on this omitted part, B., 
must show some other and better title than the estoppel, or he cannot re- 
cover, he having no actual possession of the Locus IN Quo. 


THIs was an action of trespass guare clausum fregit, tried be- 
fore his Honor Judge MANLY, at the Spring Term. 1854, of 
Washington Superior Court. Plea: liberum tenementum. 
(The same case was before this Court at December Term, 1852, 
and reported in Busbee’s Law Report, 116.) The locus in quo 
was a portion of the lots designated in the plan of the town of 
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Plymouth, as numbers 154 and 155, and represented on the an- 
nexed diagram by the triangle 3, 4, 0. 


DIAGRAM. 








No. 155. No. 154, No. 153. 


Jefferson Street. 


3 


Locus in quo. _|4 











123 


The plaintiff offered in evidence a deed to himself for the lots 
No. 154 and 155, also for lot No. 123, adjoining on the South, 
and likewise introduced the deed made by him to the defendant, 
conveying “two lots of ground in the town of Plymouth on the 
South-side of Water street, known as the Winchell lots, num- 
bered in the plan of the said town as the upper parts of 154 
and 155, upon which is located two store-houses, out-houses and 
kitchen: the grounds beginning at lot No. 153, thence along 
Water street up the said street to the corner of Jefferson street, 
thence up Jefferson street two hundred feet, thence to the 
Southwest corner of lot 153, thence along lot 153 to Water 
street, the first station.” 
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It was in evidence that lots No. 154 and 155 were called and 
known as upper parts of 154 and 155, (the other or lower parts 
thereof being on the opposite side of Water street, on the 
margin of the River,) and that they were also generally known 
as the Winchell lots. And it was admitted by both parties that 
the Southern limit of these upper parts extended to the stable 
of the defendant, and covered the locus in quo; but stopping 
short of that limit at the termination of two hundred feet, call- 
ed for in the deed, and thence running eastwardly to the cor- 
ner of the lots, would leave the defendant a trespasser. 

The defendant contended that no title had been. shown, and 
consequently no possession, (there being no actual possession of 
the locus in quo ;) but the Court held that there was title by es- 
toppel as against the defendant, and a possession by construc- 
tion. 

The jury returned a verdict for the plaintiff. 

Exception on account of misdirection, and after the judgment 
of the Court, defendant appealed to this Court. 


Moore, for plaintiff. 
Heath, for defendant. 


Pearson, J. At December Trem, 1852, it was held, that the 
general description in the deed, executed by plaintiff to defen- 
dant, was controlled by the particular description. So that the 
deed did not cover the whole lot, but left out a small triangle, 
which is the locus in quo. 

Upon the last trial, the defendant took the ground that the 
plaintiff had not shown title, and consequently could not recover, 
as he was not in the actual possession, but the Court held “there 
was title by estoppel as against the defendant.” There is error. 

The plaintiff offered no evidence of title except a deed to 
himself by somebody for the whole lot. In regard to that part 
of the lot which is covered by the deed executed by plaintiff to 
the defendant, the parties are estopped. But what is there to 
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create an estoppel in regard to that part of the lot which is not 
covered by the deed? 

We might content ourselves by saying there is no. case or in- 
timation in a text-book, that an estoppel ever extended to any 
thing which is not covered by the deed, out of which the estoppel 
grows, but it may be proper to gomore fully into the subject. 

The plaintiff claims title to the whole lot under one deed. 
We suppose his Honor yielded assent to this course of reasoning. 
The plaintiff's title is the same to every part of the lot. It is 
admitted his title to one part is good. It follows that his title 
to the other part must also be good; and, extending the syllo- 
gism, the title is the same to every part of the lot; the defen- 
fant is estopped to deny the title as to one part, it follows that he 
is estopped to deny the title as to the other part. 

Laying no stress on the fact, that when a deed operates by 
estoppel, it must do so proprio vigore, and can derive no aid from 
a collateral fact, such as that the plaintiff claimed title to the 
whole under one deed, we think it will be seen, upon a little 
reflection, that both of the above propositions are false. 

The fact that the plaintiff claimed title to the whole lot under 
one deed, by no means sustains the major premise ; that his title 
is the same to every part of the lot. It may well be, that the 
title of the person who made the deed to the plaintiff was good 
as to one part of the lot, and not good as to the other. So, al- 
though the plaintiff claims the whole lot under one deed, his title 
may be good as to one part, and not good as to the other. 

If A. makes a deed to B., for a tract of 1,000 acres of land, 
and it be admitted that B., under that deed had acquired a good 
title to five hundred acres, a part thereof, it does not follow that 
he has a good title as to the other part. So, if B., (in the case put,) 
makes a deed to C., for 500 acres, a part thereof, although 
there is an estoppel as to the part covered by the deed, there is 
no ground for an estoppel, as to the part not. covered by it. It 
may be, he did not include the whole, because he was aware of 
a defect of title as to a part. 


ec 
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We suppose his honor made the decision before he had taken 

time to clear away the confusion of ideas produced by prdposi- 
tions which, although false, were well calculated, at first blush, to 
mislead. 
' Mr. Moore yielded the position that a deed could not estop in 
regard to land not included in it, and pressed by the ques- 
tion. What is there to create an estoppel in regard to that part of 
the lot not covered by the deed, he says, it may be, there is no 
estoppel, technically speaking? As far as.we are able to appre- 
hend the idea he intended to suggest, his answer is this: “The 
defemdant, upon the first trial, insisted that the deed executed by 
the plaintiff to him, covered the whole lot by its general discrip- 
tion. Failing in that, he insisted, on the second trial, that the 
deed covered the whole lot, because of some change that had 
been made in the location of Water street; and having thus, in 
a solemn manner, asserted that his deed covered the whole lot, 
which, by necessary implication, is an admission that the plain- 
tiff, under whom he claimed, had title to the whole, he cannot 
be heard to say that such is not the fact; his mouth is shut ; he 
is estopped.” 

Estoppels must be-mutual. This issettled. That which shuts 
the mouth of one, shuts the mouth of the other. The plaintiff 
has not only been allowed to deny the allegation that his deed 
to the defendant covered the whole lot, but his right to recover 
depends (among other things) upon the fact that the deed does not 
cover the whole. The idea, therefore, that an estoppel or any 
thing in the nature of an estoppel, can grow out of the fact, that 
the defendant attempted to prove that his deed covered the whole 
lot, is out of the question. “ There never is an estoppel unless 
both parties in a solemn manner, by word or act, agree as to a 
fact, and act upon such agreement, “then neither can afterwards 
be heard to gainsay it.” IREDELL v. BarBes, 9 Irup. 2565. 

The parties have agreed and acted upon the fact that the 
plaintiff had title to the part of the lot which is covered by his 
deed to the defendant. As to the other part, they have not, by 
word or act, agreed upon any thing. 
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We give no opinion upon the point made by the allegations of 
a change in the location of Water Street, because our opinion is 
not called for; and the point is not presented with clearness. 


Ventre de novo. 


\ 


LEWIS AND JACKSON, v. JOHN W. KEELING. © 


The right of fishing in a navigable river is subordinate to the right of naviga- 
tion. 

A boat upon a navigable stream has a right to go to the bank when and where 
it is necessary to do so, and is not liable for damage done to seines drawn 
across the way, if such damage was done without malice or wantonness. 


ActTION in the the case for negligently running into and in- 
juring a seine, tried before his Honor Judge Ex.is, at the Spring 
Term, 1854, of Hertford Superior Court. 

As the correctness of the instruction given by the Court to 
the jury rests mainly on the evidence produced in the cause, it 
is deemed expedient to set it forth fully. The plaintiffs called 
one Taylor, who swore that they were engaged in fishing on 
Chowan river; that at the time of the alleged injury, the 
seine was partially drawn into the shore, the farthest part of it 
extending about four hundred yards outwards into the river; 
that the river was unobstructed for three fourths of a mile be- 
yond the outer part of the seine, over any part of which out- 
side space, the defendant could have gone with his boat. At this 
juncture, the hands at the fishery were engaged in taking in the 
seine, the. two ends upon the shore being two hundred yards 
apart: A flat boat was stationed at the upper end, the bow 
of which was on the shore, and the stern towards the stream, at 
which they were taking in the seine and placing it in the boat, 
While thus situated, the steamboat of the defendant came 

4 
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down the river, and when first seen, was on a course. which would 
have taken her outside of the seine, had she kept it. As she 
approached, however, she turned suddenly in towards the shore, 
at the signal of a passenger standing on the beach near the 
fishing boat; she continued this course until within fifteen feet 
of the shore, when she came up against the stern of the fishing 
boat (upon which, in the meantime, the passenger had gone;) 
she was there entangled in the seine, which was lying and float- 
ing in the water near the stern of the boat, and it was thus torn. 
The steamer having taken the passenger from the flat, passed 
over the seine, tearingit apart, and proceeded down the river, 
passing over the lower part of the seine, and tearing that also: 
This was in the day time, the wind blowing freshly down the river. 
The plaintiff, Lewis, was upon the beach at the time, and after the 
boat’s getting within the seine, expostulated with those in charge 
of the boat against running over his seine, to which he received 
no reply. The boat made no stop after taking in the passenger, 
and no effort to back up the river after she became entangled 
with the seine. This was not a public landing place, but pas- 
sengers occasionally got on and off the steamboat at this point, 
always using for such purposes a small boat, while the steamboat 
stopped out in the river. 

Another witness for the plaintiffs, Mr. Smith, stated that the 
fishery could be seen from a point two or three miles up the ri- 
ver; that the steamboat floated sidewise down against the stern 
of the fishing boat; that she got into the seine with her right 
wheel, but witness did not see how she got entangled. Her 
bows were at this time pointing out towards the stream, and if 
she had gone straight-forward, she would not have gone over the 
lower part of the seine, but she turned down the stream and 
went into it. Her stern was on the shore. No steam was put 
on as she drifted against the seine. Both these witnesses said 
they had no knowledge of the management of steamboats. 

The defendant introduced a witness, Mr. Halsey, who said, 
that he had commanded vessels for thirty years, and was in 

















JUNE TERM, 1854. $01 





Lewis and Jackson v. Keeling. ‘ 





charge of this steamboat at the time referred to, and had been 
so for several years, as agent for the defendant; that it was a 
regular passenger boat on the river, which was a large naviga- 
ble stream. He stated that he had previously agreed with the 
passenger spoken of, to take him in the boat’at this place. As 
he approached the fishery of the plaintiffs, he saw the signal of 
the passenger on the beach near by, and turned to take him off. 
On approaching the shore, he called to the passenger to get on 
board the fishing boat, and informed him at the same time that 
their small boat was lost. His aim was to run the bows of the 
steamboat up against the flat, but he did not intend to injure the 
plaintiff's seine. He saw the hands taking in the seine, but 
thought he could run the steamboat up against the flat without 
injuring it. He succeeded in stopping the steamboat just as she 
touched the flat, having shut off the steam just before, but im- 
mediately the seine became entangled with the wheels of his boat: 
He sent a hand down to disengage it: As soon as the passen- 
ger was taken in, he passed down over the seine carefully, sink- 
ing the lower corkline below the water, so as to enable the boat 
to pass without injury. He could not then go any other way, as 
the stern was towards shore, and her bows down the stream. 
The witness was not aware that the seine was injured. When 
he first became entangled with the seine, he attempted to back 
the boat off by using poles, and reversing her engines, but 
could not do so, as the stern was against the shore. He 
used all the skill and care possible to avoid doing an inju- 
ry. The witness had frequently taken passengers on and put 
them off at this place, with the knowledge of the plaintiff, 
Lewis, and without objection from him, and did so at other 
points on the river, commonly using a smaJl boat for the purpose. 
The wind was blowing freshly down the river. 

Witnesses Freeman and Irvine, for the defendant, stated that 
care was used to keep off of the seine, and that the boat could not 
have been managed otherwise, after she ran up to the shore. 

The Chowan river was admitted to be-a navigable stream. 
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Defendant's counsel objected to @ recovery upon the grounds : 

Ist. That in the exercise of the paramount right of naviga- 
tion, the defendant had liberty to run over any part of the river,. 
Without being liable for any other than wilful injuries, and that, 
in the present case, his purpose was to take in a passenger in 
the usual course of his employment, and that the injury com- 
plained of was accidental and unavoidable. 

2d. The defendant’s counsel asked the Court to instruct the 
jary, that as the Chowan river was a navigable stream, the defen- 
dant had a right to the use of all its waters, from shore toshore, 
for the purposes of navigation, and the conveying of passen- 
gers, and that where a passenger presented himself on the shore, 
the defendant had a right to go in with his boat to take him on 
board, and if he did this bona fide, and in the exercise of the 
right all proper care and skill had been used in the manage- 
ment of the boat, the defendant was not liable. 

The Court charged the jury, that all navigable waters, above 
the ordinary ebbing and flowing of the tides, are public highways: 
upon which steamboats and all other water craft are free to pass 
and repass at all times, without hindrance by riparian owners or 
others. In the same waters, however, riparian owners, and, in 
gome instances, others, have a right to fish with nets, seines, and 
other contrivances, of a like nature. The two rights of navi- 
gation and fishing in these waters exist at the same time, but the 
right of navigation is ever held paramount to the right of fish- 
ing—the common good requiring that the private interest should 
yield to the public convenience, whenever the two may conflict. 
But when it can be done without such conflict, both rights may 
be exercised in the same waters, at the same time, and persons 

using the paramount privilege must respect the interests of 
those exercising the lesser, to the extent to which the law recog- 
nises the existence of the privilege itself. 

‘Both rights being thus recognised, neither is left without pro- 
tection against mere wanton and unnecessary injuries. All per- 
eons are protected, though they be inthe commission of a wrong; 
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but where the law acknowledges a right, it extends still greater 
protection to those exercising it. Persons engaged in navigating 
public rivers, like the Chowan, are liable for other than mere 
wanton and unnecessary injuries to the seines and nets of those 
engaged in fishing in the same waters; they are required to 
use reasonable care and diligence to avoid injuries of this char- 
acter; they are not confined to the strictest degree of care, but 
only such as is ordinary and reasonable. And if the evidence 
offered on the part of the plaintiffs, as to the circumstances under 
which the injury complained. ef was inflicted, be true, then there 
was such negligence upon the part of the agent, in charge of the 
steamboat, as would render the defendant liable to the action of 
the plaintiffs. 

And, if the version given by the defendant’s witness, Halsey, 
was true, and the other facts as to the condition of the seine, 
and the open space on the other side, as spoken of by the plaintiffs’ 
witnesses, were true, then the defendant would be liable, and the 
plaintiffs should recover ; for, it was unnecessary for any useft 
purpose of navigation to have turned out of his course, an 
gone up to the fishing flat, where, according to his statement, 
even good and skilful managem: nt of the boat could not then 
avoid the injury. There was negligence in going to the flat, 
when such a result was most likely to follow. 

The counsel for the defendant asked the Court to charge the 
jury, that if they believed, from the evidence, that the comman- 
der of the boat saw the seine, and carried the steamer intention- 
ally and wilfully te the stern of the fishing flat, when the injury 
happened, then, as every man is held tointend the consequences 
of ..is own act, the defendant could not be liable, as it was a 
wilful trespass on the part of the servant, the commander of the 
boat, and that trespass against the servant, and not case against 
the employer, would be the proper remedy. 

The Court refused to give these instructions, remarking that 
the evidence of the defendant’s own witnesses showed that the 
action on the case would lie. Verdict for plaintiffs. 
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Rule for a venire de novo for wrong instructions given to the 
jary, &c. Rule discharged; judgment and appeal. ‘ 
’ Barnes, for the plaintiffs, argued as follows : 

It is conceded that the public right of navigation is of a 
higher character than that of a fishery; the latter must not be 
exercised in derogation of commerce ; but it does not follow that 
one, navigating a river, has the right to run his vessel either wil- 
fully or negligently upon the seine of another engaged in the 
awful employment of fishing, unless the seine obstructed the 
entire stream, or so much thereof, that it would subject the 
navigator to great loss of time in attempting to avoid it. The 
navigator and fisherman both have rights in the public waters, 
which may be exercised and enjoyed without any infringement 
or injury to each other; indeed, they are of mutual advantage, 
and the public are deeply interested in the protection and pre- 
servation of each. If there were an overruling necessity for 
the destruction of either, of course the fishing interest, being 
Jess important, must yield; but this necessity cannot arise 
while our broad sounds and rivers furnish ample space for the 
enjoyment and exercise of both rights. 

If it were admitted, that the fishery were a nuisance, still the 
plaintiffs would be entitled to recover for the negligent conduct 
of the defendant’s servant in the management of his boat. 
Thére was no reason for his attempting to land his boat at that 
particular part of the river bank. He might have taken on the 
passenger a short distance either above or below the seine, or 
have remained out in the stream until the passenger could have 
been sent aboard in a small boat, which was the usual mode of 
landing or taking them aboard on the river. The defendant 
negligently destroyed the plaintiffs’ property, and even if it 
were a nuisance, he is responsible for its value. It is analogous 
to the case of Davis v. MANN, 10th Meeson and Welsby’s Re- 
ports, page 545, “ Where the defendant negligently drove his 
horses and wagon against and killed an ass which had been left 
in the highway, fettered in the fcre-feet, and thus unable to get 
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out of the way of the defendant’s wagon, which was going at a 
smiartish pace along the’ road, it was held that the jury were 
properly directed, that although it was an illegal act on the part 
of the plaintiff so to put the animal on the highway, the plaintiff 
was entitled to recover.” 

So again in the case of the Mayor or CoLCHESTER v. BRooK, 
English Common Law Reports, No. 58, page 339, it was de- 
cided thus: “If property be placed in a public navigable. river, 
so as to create a public nuisance, a person navigating is not 
justifiable in damaging such property by running his vessel 
against it, if he has room to pass without so doing; for an in- 
dividual cannot abate a nuisance, if he is not otherwise injured 
by it than as one of the public.” 

“A private individual cannot justify damaging the property 


of another on the ground that it is a nuisance to the publie« By 


right, unless it does him a special injury.”—Dimgs y. PETLEY, 
English Common Law Reports, No. 69, page 275. 

The mhaxim sic utere tuo ut alienum non ledag applies with 
equal force to navigators as well as others. 

“ Where a party is passing along a highway, he can only in- 
terfere with an obstruction as far as is necessary to exercise his 
right of passage.”—Woolrych on Waters, Law Library, No. 77, 
pages 198 and 202. 

A fishery may or may not be a public nuisance or obstruction 
to navigation, according to the circumstances of the particular 
case, and in the excellent work last quoted, at page 205, the 
author remarks, “that if the thing complained of (whether it 
be an erection of any kind or other fancied hindrance to navi- 
gation) be in reality a public benefit, it shall not be considered 
as an obstruction, nor punishable as such, unless it actually 
amount to a nuisance.” Now, it will not be denied that our 
fisheries are a great public benefit. They furnish employment 
toa large class of our laboring and enterprising citizens, and 
they furnish also a large number of people with cheap and 
wholesome food, and give to the farmer abundant materials for 
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renovating or restoring to fertility his exhausted and impoverish- 
ed lands. This large and important ‘interest, unless protected 
im common with others, by the broad shield of the law, will be 
left to the mercy of careless and. malignant navigators and 
must necessarily languish and perish. 


Smith, for defendant. 


Pgarson, J. The case presents a very interesting question, 
and we have giyen to it much consideration, with a view, if pos- 
sible, to “‘ mark the ling’’ dividing the right of navigation, and 
the right of fishing. Both rights exist, not as private rights, 
depending on grant or riparian ownership, but as rights in 
common, to which one citizen is entitled as well as another. 
The right of navigation is paramount, because it is of most im- 
portance to the “ public weal.”” The difficulty is, to lay downa 
rule by which to allow the free and full exercise of this para- 
mount right, in such a way as to leave room for the other right 
to stand on, except as a mere matter of sufferance. 

Unless the line can be marked distinctly, it is better to have 
no line at all; otherwise, there will be an infinity of law suits 
growing out of these conflicting interests. 

We have concluded, that the line made by law is a very 
broad one, and that, in fact, the fishing interest has no ground 
to stand on, except as a matter of sufferance. 

The ownership of the land lying near the water-course con- 
fers no right; for that stops at high-water mark, leaving the 
water and the beach, between high and low-water mark, fora 
public highway. The State has not, as the sovereign, made any 
special grant of the right to fish to the plaintiffs, so they stand 
like any other citizen, and havea right to catch as many fish 
as they can, like the rest of us. CoLLins v. Bensury, 5 Ired., 
119. Note the distinction. In the cases cited from the Eng: 
lish. books, the right of fishing is specially granted by the 
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It is argued, that it never would do to require a steamboat, or 
other'vessel, to stop or go out of the way, in order to avoid a 
set-net or seine, because, if obliged to stop for one, they may be 
obliged to stop for a thousand, and there would be no getting 
along. 

But, it is contended, that the defendant had no right to come 
to the bank, at the time and place he did, and is therefore 
bound to pay all of the damage that resulted from the fact of 
his doing-so. Thus, the question is, had the defendant a right 
to come to the bank at the time and place he did? He says 
that, by reason of the paramount right of navigation, he had a 
right to come to the bank at any time, and at any place, when 
and where there was a bona fide necessity for him to doso, in 
the pursuit of his vocation; that, in this particular instance, 
without any wantonness or malice, he did only so much as his 
business required him to do, and took pains to avoid doing any 
unnecessary damage to the plaintiff. 

The fact that the defendant acted without wantonness or 
malice, is conceded, and there is no allegation that he did any 
unnecessary damage; but the gravamen of the plaintiffs is, that 
no skill or care could have brought the boat in without doing 
damage te the seine, and therefore, it was in contemplation of 
law, negligence and wrongful, forthe defendant to attempt to do 
it. So we come fairly to the issue; must a steamboat stop un- 
til a seine can be drawn out of the way, or has the boat a right 
to go to the bank at any time, and at any place, when there is 
a “bona fide” necessity for doing so, to take in freight or pas- 
sengers, doing no unnecessary damage? 

We have come to the conclusion, that this is the only line that 
can be established. A boat on a navigable stream has @ right 
to “take her course,” and to go to the bank, when and where 
it is necessary to do so—doing no unnecessary damage, and 
acting without wantonness or malice; and is not obliged to stop 
or go out of her way, or wait upon the movements of those who 
are managing a seine or net, which they are permitted to use by 
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the sufferance of the sovereign, and not as a right conferred by 
grant. This is the only line that can be established; plain 
enough for practical purposes. There must be no wantonness 
or malice—no unnecessary damage, but a bona fide exercise of 
the paramount right of navigation. 


There is error. Venire de novo. 


MAXCY J. OVERTON v. FREDERICK F. SAWYER. 


A land owner has aright, even without the use of a prescription, to have the wa- 
ter from his land to flow through the natural channels and drains convenient 
toit. And when another cuts him off from such right by an embankment, he 
has a right to remove such an embankment. 

Whether the owner of the land would have an action against the person thus 
going on his land, Quere? but certainly no one can complain of it. 


AcTION on the case, tried before his Honor Judge BaILey, at 
the Spring Term, 1854, of Camden Superior Court. 

The plaintiff owned and cultivated a tract of land adjoining 
the lands of the defendant, and of one Chamberlain, The 
plaintiff had cut a ditch across his own land into a natural drain 
or depression, on the land of Chamberlain, through which the 
water from the adjacent lands had been used to flow for ten 
years, and that from the lands of the defendant for more than 
twenty eight years. A ditch had been cut through this depres- 
sion some years before, but, from being neglected, had become 
filled up with dirt, and with the permission of Chamberlain, the 
plaintiff cleared out this ditch and deepened it; and in so do- 
ing, made an embankment along the side of the ditch, and near 
the line of the defendant for its whole length, which was about 
fifty yards. Both the ditch and embankment were entirely on 
the land of Chamberlain, but were near the line of the defen- 
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dant. After this embankment was * made, the water was 
ponded and thrown back upon the swamp land of the defendant, 
so as to injure it. 

There was also on the back part of defendant’s land another 
drain called the Sanderlain ditch. 

To prevent the injury which this embankment was causing to 
his adjacent land, the defendant went upon the land of Cham- 
berlain and removed a part of the same, and in consequence of 
the additional flow of water, which was thus turned into the 
ditch below, the water was obstructed and ponded back on the 
plaintiff's land, by which he was injured. 

The plaintiff insisted that the defendant had acquired no ease- 
ment or right to drain off the water, through this natural chan- 
nel, and that if he had such a right, he had no right te go upon 
the land of another to remove the obstruction: especially as 
he had the means within his power, of draining through the 
Sanderlain ditch. 

The Court charged the jury, that if the defendant had been ac- 
customed to drain his land through the run or natural drain for 
twenty-eight years, and the plaintiff, by throwing up an embank- 
ment, had obstructed the flowing of the water and ponded it 
upon his land and thereby injured it, this embankment amount- 
ed to a nuisance which the defendant had a right to abate. To 
which instructions the plaintiff excepted. 

The jury found a verdict for the defendant. 

The plaintiff obtained a rule for a venire de novo, which on 
argument, was discharged, and the plaintiff “a to this 
Court. 


Martin, for plaintiff. 
No counsel appeared for the defendant. 


Prarson, J. Without reference to the acquisition of the ease- 
ment by prescription, the defendant had a right to have the wa 
ter allowed to pass off of his land through the natural drain ; 
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and when the plaintiff, by means of the embankment across this 
natural drain, obstructed the water, and interfered with this 
right of defendant, the latter had a cause of action against the 
former, for causing the obstruction. Instead of bringing an ac- 
tion, he removed the obstruction. It may be, that Chamberlain 
might have maintained an action against him, for coming upon 
his land ; but we can-see no ground upon which the plaintiff 
can maintain an action against him, for merely undoing that 
which the plaintiff ought not to have done. If a man turns his 
hog into the cornfield of a neighbor, and the latter pulls down 
the fence and drives the hog out—doing no unnecessary damage, 
can he be sued for doing so, upon the ground that he ought to 
have let the hog alone, and brought an action for the trespass? 
There is no error. 


Judgment affirmed. 


JOHN AND WILLIAM McCLEES v. TRUXTON SIKES, 


A count for trespass vi ET ARMIS to slaves, may be joined with a count for tres- 
Pass QUARE CLAUsUM FREGIT to land, in the same declaration. 

Trespass is the proper action for driving off slaves, though the defendant did 
not touch them. 


Tus was an action of Trespass, tried before his Honor 
Judge Barmey, at Spring Term, 1854, of Tyrrell Superior 
Court, 

The plaintiffs declared in two counts: first, for a trespass, for 
entering upon land; and, secondly, for a trespass, in forcibly 
driving away certain negro slaves. The plaintiffs had placed 
the negroes in question to work at the business of getting shin- 
gies upon a tract of land which belonged neither to the plaintiffs 
nor defendant, but to one Blount, and the defendant entered 
upon the land; and drove the negroes off. The plaintiffs, after 
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going through with the evidence, abandoned their claim for 
damages on the first count, and therefore no instructions were 
given upon that count. Upon the second count, the Court 
charged the jury, that if the defendant went upon the land and 
drove the plaintiffs’ hands away, they were entitled to recover. 
A verdict was rendered for the plaintiffs on the second count. 

Exception was taken to the joinder of the two counts, which 
was over-ruled. 

Motion for a venire de novo upon exception to the instruction 
of his Honor to the jury. Motion over-ruled, and appeal to 
this Court. 


No counsel appeared for the plaintiffs. 
Heath, for the defendant. 


Batts, J, The objection to the joinder of the count for tres- 
pass vi et armis to slaves, with that fer trespass quare clausum 
fregit to land, is clearly untenable. The form of action is the 
same, requiring the same plea and judgment. The question is 
too plain to require any reference to authority. 

We think there is very little more force in the other objection. 
The defendant’s conduct was certainly an unlawful interference 
with the plaintiffs’ slaves. He did not touch them, it is true, 
but his driving them off was a direct injury with force, similar 
to that of an assault, for which trespass vi et armis is the pro- 
per remedy. In the case of SAMPLE v. BELL, Bus. Rep. 338, 
where the action was trespass on the case, there was no force, 
either actual or implied. The present is a much stronger case 
than that of Lousz v. Harner, 1 Dev. Rep. 185, in which it 
was held that, where the defendant beat a drum near the high- 
way, which caused a team of horses to run away with, and 
damage a wagon, trespass vi et armis was the proper action. 
The judgment must be affirmed. 


Per CuRIAM. Judgment affirmed. 
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EUGENE MORTON, ADM’R de bonis noni OF SAMUEL B. DOZIER, v v. 


SOLOMON ASHBEE, ADM’R, 


An administrator of a deceased sheriff, who is authorised, by a special private 
actof Assembly, to collect arrearages of taxes, is bound on his administration 
bond, for the amounts called for in the tax lists of those years for which he is 
thus authorised to collect. 

Where such administrator was only a special administrator, when the act was 
passed, but became the general administrator afterwards, he is nevertheless 
liable as above stated, on his general bond. 

Where such administrator dies before his administration is completed, his ad- 
ministrator is liable to the administrator DE Bonis Non of the deceased sheriff 
for the breaches of the bond above stated. 

Where the first administrator of the sheriff had been a deputy sheriff under his 
intestate; and had tax lists to collect, as such, for certain districts, and failed 
to collect them, he was bound to have made good these amounts to his intes- 
tate, while acting as his administrator, and not having done so, his adminis- 
trator is liable for the same to the administrator pE Bonrs Non of the sheriff. 

There being a bond to cover the duty of the deputy sheriff to his principal, and 
to indemnify him, does not make it necessary to show any other DAMNIFICa- 
tion than the not accounting for the sums he ought to have collected. 

The administrator of the deceased deputy cannot allege the inability of the 
deputy, for the want of means, to account to the estate he represented as ad- 
ministrator, without suggesting and showing such inability. 

The act of Assembly, authorising the sureties of a deceased sheriff to collect are 
rearages of taxes, does not abridge or supercede the power or duty of the ad- 
ministrator to make the collection, under the private act of Assembly. 


Tuts was an Action of Debt upon the bond of defendant's in- 
testate, as administrator of Samuel B. Dozier, tried before his 
Honor Judge BaILey, at the Spring Term 1854, of Currituck 
Superior Court. 

The case was, by consent, referred to a commissioner, to whose 
report exceptions were filed, and, from the ruling of the Court 


on these exceptions, both parties appealed. 
The facts of the case are sufficiently stated in the opinion of 


the Court. 


Martin, for the plaintiff. 
Heath, for defendant. 
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Batt1z, J. This case comes before the Court, upon the appeal . 
of both parties, and to the proper understanding of it, the fole» 
lowing statement is necessary: The plaintiff's intestate, Samuel 
B. Dozier, was, at the time of his death in December, 1850, and 
had been for several years before that time, Sheriff of the coun- 
ty of Currituck. Upon his death, the defendant’s intestate, Tho- 
mas Gregg, who had been his deputy for several years, and, as 
such, had undertaken to collect taxes for him in a certain dis- 
trict of the county, took out, on the 23d day of December, 
special letters—and at the February Term of the County Court 
following, general letters, of administration on his estate. While 
special, and before he had become the general administrator, a 
private Act of the General Assembly was passed, authorizing 
him as Administrator of Dozier, the late Sheriff, to collect the 
arrears of taxes due for the years 1847, 1848, and 1849. (See 
Act of 1850, ch. 248.) He afterwards died before completing 
his administration, when the relator, Eugene Morton, took out 
letters of administration, de bonis non, on the estate of his in- 
testate, Dozier, and thé defendant, Solomon Ashbee, became ad- 
ministrator on his (Gregg’s) estate. This suit was then brought 
against the defendant alone, on Gregg’s bond as general admin- 
istrator, and a reference was made, by the consent of parties, to 
a commissioner to state an account of the amount for which Gregg, 
as administrator, was responsible. Upon the coming in of the 
report, the defendant excepted to it, first, because the Commis- 
sioner had charged his intestate with the sum of $164.29, as the 
balance due but uncollected upon the tax list for the year 1847; 
with $433.91 due but uncollected upon the list for 1848; and 
with $404.38 due but uncollected upon the list of 1849. 

Secondly, because his intestate was charged $543, which his 
intestate, as deputy Sheriff, ought to have collected upon the 
tax list placed im his hands for collection in his ees from the 
year 1842 to 1850. 

His Honor, in the Court below, overruled the tn and sus- 
tained the second exception, and gave a judgment accordingly, 
from*which both parties appealed. 
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.. In the argument here, the defendant’s counsel contends that 
‘the action upon the bond of the first administrator cannot be 
sustained at the relation of the administrator de bonis non. But 
it is clearly settled to the contrary by the cases, among others, 
:| of Taytor, v. Brooks, 4 Dev. and Bat. Rep., 139, and State 
| v. JounstTon, 8 Ired. 397. The counsel has next contended, 
that if the suit can be maintained, the relator can recover only 
nominal damages, because he has not shown that his intestate’s 
estate has sustained any substantial damage by the default of 
the defendant's intestate, the first administrator, in failing to 
collect and pay over the taxes. This objection cannot be sus- 
tained, for the reason that it was the duty of the first adminis- 
trator to collect whatever was due to his intestate’s estate, for 
the purpose of paying debts, in the first place, and then distri- 
buting the residue among those entitled to receive it. Whatever 
he collected and left unaccounted for, or failed to collect for the 
want of due diligence, he is responsible for to the administrator de 
bonis nom, whose duty it will be, when he collects it, to administer 
it by paying debts, &c. The counsel next contends, in support of 
" his first exception, that Gregg could not, by the exercise of pro- 
per diligence, have collected the taxes due on the lists for the 
. years 1847, 1848, and 1849; that he had no right to collect 
them, because, by the general law, (see 1, Rev. Stat. ch. 102, 
sec. 47,) that right was given to the sureties of the Sheriff, and 
the Legislature could not take it from them and give it to the 
administrator ; that if the Legislature had such power, the right 
to. collect was conferred upon him as special administrator, and 
as such, he had had no time to make the collections, and finally, 
that the act in question conferred only a discretionary power, 
but imposed upon him no obligation to collect the taxes afore- 
said. We are clear as to the power of the Legislature to pass 
the. Act. in question, and that it gave him the, right to col- 
lect as.general administrator. If the act had said “that the 
administrator of Samuel B. Dozier, late Sheriff of Currituck 
county, shall collect the arrears of taxes, &c., we think there 
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can be no doubt, that, though there might have been’no vor c 





istrator at the time of the passage of the act, yet, whoever 
terwards took out letters, would have been entitled to coll 
Can it make any difference that a particular person was called 
administrator, who was not such at the time, but subsequently be-™ 
came so? We think not. The right having been conferred, the 
duty to collect became imposed upon him, either by implication 
from the same, or by the general law, and for his default in not 
collecting, he is responsible, and the first exception was properly 
overruled. 

In support of his second exception, the defendant’s counsel in- 
sists that his intestate was not liable as administrator on his 
administration bond, but was liable, if at all, as deputy sheriff, 
for failing to collect the taxes on the lists entrusted to him. “His 
Honor sustained this exception, and in doing so, we think he 
erred. Had another personadministered on the sheriff Dozier’s 
estate, it would have been his duty to have collected the amount 
due from the deputy, and had he died after making such collec- 
tion, or after committing a default in failing to do go, his ad- 
ministrator would have been liable on his -inestate’s administra’ 
tion bond to the administrator de bonis non of the sheriff, as we 
have just decided in passing on the'first exception. The deputy, 
Gregg, upon becoming administratcr of his principal, becime 
bound in duty to his estate to make the collection or pay for the: 
default out of his own private funds. If he did so, then his: 
administrator is undoubtedly responsible for the amount recei- 
ved as part of the assets of his intestate. If he failed to do so, 
he committed a breach of duty for which his administrator is 
equally responsible. But itis said, that the relator has not shown 
that he was solvent and able to pay the amount whilehe was 
administrator. The answer is, that he ought to have suggested 
such insolvency in order to throw the burthen of proof on the 
relator, as a debt not marked desperate is taken to be good un- 
til the contrary appears. The order sustaining the second ex- 
ception must, therefore, be reversed. 


The — is, that a judgment quando for the whole: amount 
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reported to be due bythe clerk, ~with interest @ecrued since, | 

Must be given against the defendant, and he must pay the costs 
- Of both appeals in this Court. 








ew Per CuRIAM. Judgment reversed. 








SARAH A. BELL, y. MONTREVILLE BOWEN. 


Where fhe terms of hiring aslave were that he WAS NOT TO BE TAKEN OUT OF THE 
county oF CURRITUCK, NOR TO BE EMPLOYED UPON WATER, EXCEPT AT THE 
HIBER’s Risk, and the slave was put to making shingles out of that county, ) 
and died, during that year, from ordinary sickness, without defendant’s being j 
guilty of neglect: It was nELp that he was nevertheless liable for the value of i 


the slave, 














Action,of Assumpsit, tried at the Superior Court of Curri- 
tuck, at the Spring Term, 1854, beforeyhis Honor Judge 
‘* 


] Barry. ' 

| On the first of’ January, 1851, the plaintiff hired to the de- 

| fendant and another a negro slave, Jacob, for the year ensuing, 

“at acertain price, upon the terms, that the slave “ was not to 
be carried out of the county of Currituck, nor to be employed 
upén the water, except at the hirer’s risk.” The slave Jacob 
was sent across the Albemarle Sound, and set to work in a shin- 
gle swamp, in another coufity, about one hundred miles from , 
his owner’s place of residence. He was sound and in good | 
health when he left Currituck county. The slave was not re- 


oes to the plaintiff, nor to any one for her; but, upon being 








ded of the co-partner of the present defendant, he said 
t “the slave was dead ; that he died in Plymouth of ordinary 
p sickness, after the best medical attendance he could procure.” A 
verdict was rendered for the value of the slave, subject to the 
opinion of the Court upon the question, whether the action 
could be maintained upon the facts above stated, and it was 
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agreed that, ifthe Court should be of opinion withthe defen- 
dant, the verdict should be set aside, and a nonsuit entered; 
otherwise, judgment should be entered forthe plaintiff: unless 
the Court should be of opinion that only nominal damages are 





” 


‘recoverable, in which case judgment | should be rendered fer the 


plaintiff, for six-pence. 

The Court being ef pinion with the defendant, the verdict 
was ordered to be set aside, and a nensuit entered, frem which 
judgment the plage sppoeled. 


a 
. asl ¥ 


Smith, for plaintif. ; 
Martin and Heath, for defendant. ‘ 


Pearson, J. The case turns upon the construction of the con- 
tract. What did the parties mean by the stipulation “that the 
slave was not to be carried out of the county, except at the hi- 
rer’s risk ?’”” The bailor supposed the slave would be in more 
danger if employed on water, or carried out of the county, than 
if he was employed yon land in the county, and was induced to 
agree that the sla¥e might be employed on water, or taken out of» 
the county, provided the bailee would take upon himself the 
risk; and the stipulation amounts to this: ‘1 do not prohibit 
you from employing the slave on water, or carrying him out’ of 
the county; but, if you do so,and any thing happens to-him, 
you must bear the loss; you takethe chances—you do so at your 
risk—if nothing” happens, well; and if anything ont happen, 
you pay the damage.” 

It is certain that the liability of+the bailee-was te be greater, 
if he carried the'slave out of the county, t than if he employed 
him on land in the county. *The question is, to what extent was 
his liability to be greater? If the slave was employed on land 
in the¢ounty, the bailee was, according to the law of bailment, 
liable Only forsuch loss as might happen by reason of some neg- 
lect on his part; and the agreement was, if he chose to take the 
slave out of the county, he was then to be liable for any loss that 
might happen without reference to the question of neglect. In 


r 











8 


























IN THE SUPREME COURT. 








ed Bell ». Bowen. 
the words.of the parties, “thé risk” was then to be on the hi- 
rer. In the absence of any stipulation, the risk of death by 
sickness or other cause, without neglect on the part of the hirer, 
was upon the bailor, and the intent was to put this risk upon the 


i. 





»bailee, if he carried the slave out of the county. We are forced 


to make the stipulation extend to a death by sickness, without 
reference to the question of neglect, in the event the slave is car- 
ried out of the county; for, otherwise, it amounts to nothing, 
and the liability"would be no greater than if the slave had not 
been taken out of the county. * 

Suppose the slave had been hired with stipulation that he 
was not to be carried out of thecounty, It is settled, that, by 
taking him out of the county, the bailee becomes liable for any 


» loss that may happen, without reference to the question of neg- 


lect. Jones on Bailment, 69, 70, 121; Story on Bailments, sec. 
418. Jones puts this case ¢ “A. hires a horse to go to London; 
if he goes towards Bath, he becomes responsible for any aceci- 
dent that may befall the horse in his journey to Bath.” And this: 
*< Silver utensils are lent to a man for the purpose of entertaining 
a party of friends at supper in the metropolis, and he carry them 
tnto the country,there can be no doubt of his obligation to in- 
demnify the lender, if the plate be lost by accident, however ir- 


* resistible.” Such is clearly the rulevof law : and it rests upon this 


ground: “It may be, if the horse had not been taken towards 
Bath, or if the silver utensils had not been carried into the coun- 
try, the accident would not have occurred. There is no telling 
whether it would or would not; but as the bailee violates the 
terms of the bailment, and makes himself a wrong-doer, it is 
fair that the risk of loss during the time that it is so misused, 
ghould be upon the bailee. In the case before us, there is no 
Stipulation that the slave should not be carried out of the county ; 
but the parties seemed to be aware that it might be attended 
with some risk, and the intention was to put that risk upon 
the bailee, so as to make him liable for” any loss that 
might occur without reference to the question of neglect. 


This was evidently fair, and was suggested by the same 
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Court of justice that gave rise to the rule in regard to the bail- 
ees who violate the terms of the bailment. The risk should ‘be 
upon him for whose benefit the thing is done. 

Mr. Heath admitted that the liability of the defendant was 
greater during the time that the slave was worked out of the 
county, than if he had not been carried out of it, but insists 
that although the defendant took the risk upon himself, yet the 
liability does not extend to all loss that might befall, but is con- 
fined to that which it results from—is a natural consequence of 
the fact of carrying him out of the county. For instance, 
he says, if theslave had been accidentally and without neglect, 
killed by the falling of a tree while he was at work out of the 
county, the defendant would be liable ; but otherwise, if the slave, _ 
while out of the county, is taken sick, and without neglect dies @ 
natural death. 

The distinction cannot be meintéined. If the defendant is 
liable in the one case, he is in the other. It is certain, if the 
slave had not been carried out the county, he would not have, 
been killed by the fall of a tree in another county. So,.it is 
certain, if the slave had not been carried out of the county, he 
would not have been attacked by sickness, and died out of the 
county. On the other hand, there is no way of telling, whether 
he would or would not have been taken sick and died, had not been 
carried out of the county. So, there is no telling whether.a 
tree would or would not have fallen on him. It is this very un- 
certainty—this risk—that the defendant agreed to take upon 
himself, if he carried the slave out of the county. 

He also says, his client, not having violated the contract, 
should not be put upon the same fogting and be treated as a 
wrong-doer. This is true; and the difference is this: one who 
violates the terms of the bailment becomes a wrong-doer, and 
is liable to an action, and will have to pay the costs and nomi- 
nal damage, although the property is returned safe and sound, 
and no loss has befallen it during the time it was misused. 
Whereas, the defendant did not expose himself to am action by 
the mere fact of carrying the slave out of the county, an@ is 
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érily liable to indemnify the plaintiff for actual loss on account of 
what befell the property while out of the county. A further dif- 
ference is, that the defendant can only be sued upon the con- 
tract. 

Mr. Heath finally took the ground that his client was only lia- , 
ble for nominal damages, as there was no direet proof, that the 
death of the slave was a natural consequence of his being car- 
ried out of the county; and he called our attention to the con- 
eluding remarks. of the opinion in Twipy v. SANDERSON, 9 
Ired.5. We have seen above that a bailee who violates the 
terms of the bailment, thereby subjects himself to an action; 
and although no actual loss befalls the property during the time 
of, the misuser, he is, nevertheless, liable for nominal damages; 
whereas, a bailee, who takes care to stipulate for the privilege of 
so using the property, provided he takes upon himself the risk, 
does not subject himself to an action, unless actual loss happens 
during the time that the property is being used at his risk. So 
if there be no actual damage, he is not liable at all. Twipy 
Vv. SSANDERSON was the case of a bailee who had violated the 
terms of the bailment, and was liable to be sued as a wrong-do- 
er, whether there was actual damage or not. It is possible this 
idea presented itself t6 the Court, and suggested the remark, 
that the value of the slave was not the measure of damage as a 
matter of course; but however that may be, the remark was un- 
called for, and must be treated as a mere dictum—something 
that fell from the Court, without having attention brought to 
bear and centred upon it, as it is on the point upon which the 
case turns. 

The nonsuit must be set aside, and there must be judgment for 
the plaintiff according to the verdict. 


Judgment reversed,,and judgment on the verdict. 
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IN RE JOHN COX’S WILL. 


Where one of the witnesses to a script, propounded asthe last will and testa- 
ment of the deceased, signed the same before the alleged testator signed it, 
not in his presence, although it was signed formally by the deceased, and ac- 
knowledged as his last will, and witnessed properly by another witness, and 
handed to the first witness, with a request that he should become a witness, 
who declined to do so, with the assent of the deceased, such will is not exe- 
cuted according to the requirements of the act of Assembly. 


Assux of devisavit vel non, tried before his Honor Judge 
Baitey, at the Spring Term, 1854, of Currituck Superior 
Court. 

The will was propounded by John Cox, jr., the executor 
named therein, who gave notice to the next of kin, who came 
in and made up this issue. One of the subscribing witnesses to 
the script, propounded as the last will and testament of John 
Cox, deceased, testified that he drew the paper writing in ques- 
tion, by a copy which he had, and that this was done at his own 
house, and that he at the same time wrote the attestation clause; 
and supposing that the testator desired that he should become a 
witness, he subscribed his name as such, under the proper clause 
of attestation. Afterwards, on the same day, he took the paper 
over to the testator’s house, and read the same to him, in the pre- 
sence of the other subscribing witness. After he had finished 
reading the paper, the testator said he should want him to sign as 
@ witness, when he told him that he had already done so, where- 
upon the testator said it would not make any difference he sup- 
posed, and then signed the paper in the presence of both wit- 
nesses, declaring it to be his last will and testament; and, turn- 
ing to the other witness, requested him to subscribe to the same as 
a witness; that the other witness did then subscribe as a wit- 
ness, in the presence of the testator, while the testator was 
looking on. After the testator had signed the will, he handed 
it to the witness who had subscribed it out of his presence, and 
said, “ I acknowledge this to be my will.” The witness took it 
and kept possession of it for » moment, and then handed it to 
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the other witness, who then subscribed it in the presence of the 
testator. The testator then folded it up, and took possession of 
it. The other subscribing witness testified that he subscribed 
the paper in the presenee of the testator, and at his request; 
and both the witnesses testified to the capacity of the testator. 

His Honor instructed the jury that the act of Assembly had 
not been complied with, and that the will had not been duly 
executed, because one of the subscribing witnesses did not sign 
in the presence of the testator, but signed it before the testa- 
tor did, and that they should find that the paper writing pro- 
pounded was not the last will and testament of the deceased. 
To which instruction the propounder excepted. 

The jury found that the paper writing was not the last will and 
‘testament of the deceased. The propounder moved for a rule 
to show cause why a venire de novo should not be awarded for 
the matter excepted to. Rule discharged, and appeal to this 
Court. 


Mr. Martin, for the propounder, argued as follows : 

The paper writing propounded as a will was sufficiently attes- 
ted in presence of testator. 

The object of requiring attestation in presence of the maker 
is to prevent the fraud of substituting one paper for another. 
In this case such a fraud could not have been perpetrated. 

The testator, after signing the paper writing, called upon the 
witness, Northern, to subscribe it in his presence as a witness, 
and was then informed that he had already written his name ; 
the testator adopted his attestation, and so did the witness, by 
taking it in his hand, and retaining it for some moments, suf- 
ficiently long to write his name. If the witness had crossed a 
¢ or dotted an ?%, or gone over his name with a dry pen, intend- 
ing it as a re-attestation, it would have been sufficient. What 
he did do was therefore sufficient, because intended as a re-at- 
testation: both testator and himself adopted it. 

The act requires that witnesses should subscribe ; yet, it is 
held, that if they make their marks, it is sufficient. The fraud 
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intended to be prevented by the act could much more easily be 
perpetrated in that case than in this. 

This case differs from Ragianp v. Huntinepon. — In that 
case the testator was informed, before signing, of the act of wit- 
ness, and the witness was not called on after the execution of 
the paper writing. In that case, the witness did nothing after 
execution, evidencing a re-attestation: in this he did: both he 
and testator adopted his signature before execution, as an attes- 
tation after execution, in presence of testator. 


Smith and Heath, for caveators. 


Pearson, J. A good deal can be said on both sides of the 
question. . 

On the one hand, while it is admitted that the requirement of 
the statute had not been literally complied with, it is insisted 
that there has been a substantial compliance; that the ob- 
ject for requiring the witnesses to subscribe in the presence of 
the testator was to prevent fraud, and guard against the pos- 
sibility of having one paper substituted for another ; and that, 
according to the proof in this case, this object has been fully 
answered; for the testator took the paper into his hands, so as 
to know it to be the same, and the witness adopted the signa- 
ture in his presence. They, therefore, ‘stick in the bark,” and 
require the idle form of drawing a pen through the name, and 
that the witness should thereupon write the name over again. 
GaskILL v. Kine, 12 Ired. 211. The disposition that testators 
intend to make of their estate, should not be defeated by a 
construction so rigid. 

On the other hand, it is said, t .e statue not only intended to 
prevent fraud, but also to prevent perjury, by requiring an act, 
as distinguished from mere words, to be done in the presence of 
the testator. If, under the circumstances presented by this case, 
the Court can dispense with the act, which the statute requires, 
and take words as a substitute therefor, it will follow, that if the 
witnesses take the paper into an adjoining room, out of the tes- 
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tator’s presence, and subscribe it, and then bring it back and 
hand it to him, so that he knows what has been done, and that . 
it is the very paper, this is a substantial compliance with the 
requisites of the statute; for, why require the idle form of 
drawing a pen through the names of the witnesses who have thus 
subscribed, and that they should thereupon write their names over 
again ? 

And then it will follow, that if the witnesses see the testa- 
tor execute the paper as his will, such proof will be sufficient, 
although they do not subscribe it as witnesses—for, why require 
so idle a form, if the execution of the instrument as a will, can 
be clearly established to the satisfaction of the jury? In this 
way, one departure from the requirements of the statutes will 
lead to another, and thus, all the safeguards with which the 
statute intended to protect men in making their wills, when they 
are usually weak, and peculiarly exposed to fraud and undue in- 
fluence, will be removed, piece by piece, and no greater formali- 
ty will be necessary to make a will, than to make a deed; for, 
the substance of the thing is, did he execute it as his wiJl, or his 
deed—if so, all idle forms and ceremonies may be dispensed 
with! 

As to the suggestion, that the disposition that testators intend 
to make of their estates, should not be defeated by a rigid con- 
struction, the reply is—this is petitio principii. We cannot 
know the disposition which a man intended to make of his es- 
tate, except from his will, and no paper can be his will, unless 
it is executed with allthe ceremonies required by law. 

We are relieved from the necessity of deciding upon the 
weight of these arguments ; for the question is settled by a de- 
cision of this Court upon the very point, RacLanp v. Hunt- 
INGDON, 1 Ired. 563. The witness must, in fact, subscribe hig 
name in the presence of the testator. The act is necessary. 
No words will answer the purpose. 

The English Courts have put thesame construction upon o 
statute similar to ours. In truth, their decisions go further: if 
the witness subscribe in the presence of the testator, but does 
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so before he executes the instrument, although he afterwards 
does so in their presence, it is not a compliance with the statute ; 
for, it was not his will when they subscribed. 7 Eng. Eccl. Rep., 
841, IN THE Goops of OLDINe. Andalthoughin such case, after 
the testator has executed it, the witnesses add seals to their 
names, which had been signed before the paper was executed—it 
is not a compliance with the statute. Ibid. 391. In THE Goops 
oF Birp. 


There is no error. Judgment affirmed. 


STATE ON THE RELATION OF J. P. SHUSTER AND WIFE, v. 
EDMOND H. PERKINS, £T. AL. 


Where, in the order of a County Court, appointing a guardian, the name 
Margaret is by mistake inserted as that of the ward, instead of Miranda, a 
bond taken according to the proper requisitions, with the right name recited, 
will, under the operation of the act of 1842, ch 61, be sustained as an official 
bond. 


THis was an Action of Debt, tried before his Honor Judge 
BAILEY, at the Spring Term, 1854, of Pasquotank Superior 
Court. 

The feme relator, Miranda, was the only child and orphan of 
Henry Taff, deceased, in March, 1838, when the Term of Pas- 
quotank County Court was held. Since that time, to. wit, in 
the year 1850, she intermarried with the other relator, J. P. 
Shuster, at which time she was under the age of twenty-one 
years. At this term of Pasquotank County Court, (March 
1838,) the following entry appears of record: “ Ordered, That 
E. H. Perkins be appointed guardian to Margaret Taff, orphan 
of Henry Taff, who appeared, and entered into bond, in the 
sum of $2.500—E. E. Wilson and N. 8S. Perkins his sureties.” 
The bond declared on, is dated of that term, payable to the 


























826 IN THE SUPREME COURT. 





Shaster and Wife, v. Perkins, et al. 





State of North Carolina, and is signed by the three individuals 
mentioned in the above order, to wit, E. H. Perkins, E. E. Wil- 
son and N. 8. Perkins: it recites that, “Whereas Edmond H- 
Perkins hath been this day, by the worshipful Court. of said 
county, appointed guardian to Miranda Taff, orphan of Henry 
Taff, deceased,” and is in all respects in the proper and usual 
form of a guardian bond, and was found by the present clerk 
among the archives of the County Court of Pasquotank, in its 
proper place, and is attested by the then clerk of that Court, 
and on the trial was duly proven. 

The plaintiffs were then proceeding to assign breaches of the 
bond declared on, when his Honor intimated an opinion, that 
even though the evidence sustained the breaches assigned, the 
plaintiffs could not recover. 

In submission to this opinion, the plaintiffs took a nonsuit, 
and appealed. 


Smith, for plaintiffs. 
Martin, for defendants. 


Pearson, J. We are inclined to think, as it was proven that 
Miranda was the only orphan of Henry Taff, the mistake in 
calling her “Margaret’’ upon the minute docket, nught be con- 
trolled by the general description which is added, 7. e., “orphan of 
Henry Taff,” or, at all events, that the defendant was estopped 
under the.authority of IREDELL v. BaRBEE, 9 Ired. 250. With- 
out deciding these points, we are clearly of opinion, that the 
case falls within the operation of the statute, acts of 1842, ch. 
61. A guardian has an appointment as distinguished from an 
office. The statute uses both terms, and the bond, in the words 
of the statute, “‘was taken under the sanction of a Court of 
Record, and purports to be a bond executed to the State, for the 
performance of a duty belonging to an appointment.” So, the 
case is embraced by the words of the statute; and it certainly 
falls within the. mischief intended to be remedied. Persons 
claiming under guardian bonds, as well as persons claiming un- 
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der the bonds of sheriffs and constables, frequently lost their 
rights by reason of some defect in the manner of taking the 
bonds. 


Judgment reversed. Ventre de novo. 


MIDGETT SPENCER v. W. F. WEATHERLY. 


Where the bargainor in a deed, after executing a conveyance, remains in pose 
session of the land, and contrary to the expressed wishes of the bargainee, 
cuts down timber, he is liable to an action of trespass QUARE CLAUSUM FREGIT. 


Tuts was an action of Trespass g. c. f., tried before his Honor 
Judge BarLey, at the Spring Term, 1854, of Tyrrell Superior 
Court. 

The plaintiff showed title to the locuain quo, by reading a deed 
in fee simple for the premises, with warranty of title from the 
defendant to the plaintiff, executed six months previously to the 
beginning of this action. The land conveyed by this deed was 
a small tract of nine-acres, of which about one acre wascleared, 
upon which there was a dwelling house, in which the defendant 
continued to reside from the date of the deed up to the date of 
the writ. There was no evidence as to the character of the de- 
fendant’s occupation after making this deed. Shortly after its exe- 
cution, the plaintiff found the defendant in the act of felling tim- 
ber, and clearing on the woodland outside of the cleared acre. The 
plaintiff warned him to desist, but he declared that he would go 
on with the cutting and clearing as long as he pleased. After 
being forbidden, as above stated, the defendant cut other trees 
outside of the clearing, for which this action was brought. 

A verdict was rendered for the plaintiff, subject to the opinion 
” of the Court, whether the action of trespass could be sustained 
upon the facts of the case. 
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His Honor, upon consideration of the question, being of opi- 
nion against the plaintiff, set aside the verdict, and ordered a 
nonsuit, from which judgment of the Court the plaintiff ap- 


pealed. 


Heath, for the plaintiff. 
Smith, for the defendant. 


Nasu, ©. J. On the part of the defendant, it is contended, 
that the action cannot be maintained, as he was, at the time the 
trespass was committed, in the actual adverse possession of the 
locus in quo. If this be so, the action is misconceived. The 
action of trespass, guare clausum fregit, is a remedy for an in- 
jury done to the possession. It is necessary, therefore, that the 
plaintiff should show that, in law, the possession was in him. In 
the present case, the defendant had sold and conveyed the land 
upon which the injury was done to the plaintiff. It consisted of 
nine acres, one only of which was cleared and under fence, and 
within that enclosure was a house in which the defendant lived 
at the time wf the sale, and where he continued to live after it. 
The trespass was committed outside of the enclosure. The de- 
fendant was a mere occupant of the land or tenement at suffer- 
ance. In Harpy and Brotuer against Simpson, Busbee 
826, the Court decide, that where land is held under execu- 
cution, and the defendant remains in possession without title, 
“he is looked upon in the light of a tenant at sufferance—a 
mere occupant.” The principle is stronger when the owner of 
the land is the vendor. The defendant then was but an occu- 
pant, holding for the plaintiff, the owner, and as against him his 
occupancy or possession was not adverse, and did not extend be- 
yond his enclosures. If, however, he could be regarded as a ten- 
ant at all, he was a tenant at sufferance, or at will; and, in either 
view, he had, by cutting down the timber, especially after being 
forbidden by the plaintiff, put an end to his tenancy, and sub- 
jected himself to this action. Lord Coke states, “if a tenant at 
will cutteth down timber trees, or voluntarily pull down houses, 


. 
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the lessor shall have trespass against him, guare vi et armis ; for, 
the taking upon him to cut timber, &c., doth amount in law, to a 
determination of his will.’’ Coke Lit. 57 a. See also 5th Coke, 
13 a., and Croke Eliz., 777, 784, and the law is the same as 
to tenants at sufferance. Peake’s N. P., 196; Bul., N. P., 98, 
97; John Rep. p. 1. Putiips v. Covert. We have examined 
the case in 13th Ired. 94, and the others to which our attention 
was called. We do not think they interfere with the opinion 
we have formed and expressed. Judgment of nonsuit is set 
aside, and judgment for the plaintiff on the verdict. 


Judgment reversed. 


TIMOTHY MARCH AND WIEE v. AMOS HARRELL. 


When the credibility of a witness has been attacked, from the nature of his evi- 
dence: from his situation: from bad character: from proof of previous in- 
consistent statements, or from imputations directed against him in cross-ex- 
amination, the party introducing him may prove other consistent statements, 
for the purpose of corroborating him. 


Tus was an Action on the Case tried before his Honor Judge 
Bar.zy, at the Spring Term, 1854, of Gates Superior Court. 

The plaintiff declared in a special action on the case, with a 
count in Trover, for a negro girl named Drusilla. It was in evi- 
dence, that Drusilla was the property of one Geo. W. Smith, 
of Gates county, who died in the month of June, 1852, intes- 
tate. Letters of administration. upon his estate were, at Au- 
gust Term following, of Gates County Court, granted to his 
widow, Sarah Smith, who brought this suit, and subsequently 
intermarried with Timothy March, who was made a party plain- 
tiff with her.. It further appeared in evidence that Joseph 
Duke married a daughter of the intestate Smith, in the Fall of 
the year 1851, and that the girl, Drusilla, went into his posses- 
sion, and so remained until the death of the intestate; soon af- 
terwards, Duke sold the slave in question to the defendant, a 
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negro trader residing in the town of Suffolk, Virginia, who car- 
ried her off to parts unknown. 

On behalf of the plaintiffs, it was proved by two witnesses, 
who had been wards of the intestate, and resided in his family, 
that, on 29th of March, 1852, at the house of the intestate, it 
was agreed between Duke and intestate, that he (Duke) was to 
take the girl Drusilla, on a contract of hiring from the 29th of 
March until the 29th of August following; Duke gave his note 
(as they stated) for the hire, which was one dollar and fifty 
cents, payable on 20th of August following, dated 20th of 
March preceding. The note was produced, and the name of 
one of these young females (Miss Anne M. Savage) was sub- 
scribed as a witness thereto, and she stated that she was called 
on by the parties to bear witness to the contract, and to*witness 
the note, in which statement she was confirmed by her younger 
sister: they both stated further, that Duke then carried the 
slave home with him in a cart into the State of Virginia. 

The defendant then introduced Duke as a witness (having re- 
leased him), and he swore that no such bargain was made be- 
tween him @nd the intestate at any time; that he and the in- 
testate swapped guns at the time the note bears date, and that 
the note was given for the difference which he agreed to give the 
intestate in this swap; that Drusilla was not then in possession 
of the intestate, but that he had given her to him in the month 
of February, 1842; that he had then carried her home, and 
that she remained in his possession until after the death of the 
intestate, and that he then sold her to the defendant. The de- 
fendant also proved declarations of the intestate, tending to 
show that he intended to give and did give the girl, Drusilla, to 
Duke; he also proved, that Duke was a manof good character, 
and entitled to credit. 

The plaintiffs then offered evidence of the good character of 
the Misses Savage. They also offered to prove bya Mr. Smith, 
their present guardian, that he had repeatedly heard them give 
the same account of the transaction as that given by them on 
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the trial: this evidence was objected to by defendant’s counsel, 
but was received by the Court. 

It was admitted on both sides, that if the transaction was as 
stated by the Misses Savage, the plaintiffs were entitled to re- 
cover ; but if as stated by the witness Duke, the plaintiffs were 
not entitled to recover. 

There was a verdict for the plaintiffs. 

A rule to show cause why a new trial should not be granted 
for the improper admission of the evidence excepted to. Rule 
discharged, judgment, and appeal to this Court. 


Smith, for plaintiffs. 
Heath, for defendant. 


Battiz, J. The corroborative testimony offered by the plain- 
tiffs, and objected to by the defendant, was, we think, clearly 
admissible, upon the principle established by previous adjudica- 
tions of this Court. That principle is, that where the credi- 
bility of a witness is attacked, from the nature of his evidence : 
from his situation: from bad character : rom proof of previous) 
inconsistent statements} or from imputations directed against 
him in cross-examination, the party who has introduced him 
may prove other consistent statements, for the purpose of cor- 
roborating him. JoHNsON v. PaTTERSON, 2 Hawks, 183; Starz 
y. Twitty, ibid 449; Srate v. Georee, 8 Ired. 324; Hoke v. 
Fiemrne, 10 Ired. 263; Srare v. Dove, ibid, 469. In the 
case before us, where the testimony given by the witnesses for 


‘the plaintiff was in direct conflict with that given by the wit-. 


nesses for the defendant, it is manifest that there was an im-. 
peachment of testimony on both sides, and each party endea- 
vored to strengthen his witnesses by proof of good character. It 
was but another instance of the application of the principle of 
corroboration to go a step further, and offer proof of previous 
consistent statements. It was competent for each party to do. 
this; and we have very little doubt that the defendant, as well 
as the plaintiffs, would have done it, had he been able to pro- 
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duce it. There was no error.in receiving the testimony offered 
by the plaintiffs, and the judgment must be affirmed. 


Judgment affirmed. 


ANNE E. GREEN v. CALVIN B. DIBBLE AND OTHERS. 


A contract on hiring a slave from another, to guaranty against loss, accident or 
misfortune, arising from a habit of intoxication in the slave, embraces the case 
of suicide, by drowning, in a fit of intoxication. 


Action of Assumpsit for the value of a negro woman, slave, 
tried at Spring Term, 1854, of Lenoir Superior Court, before 
his Honor Judge Many. 

The defendants were co-partners in running a steamboat on 
the Neuse River: being in want of a cook on board the boat, 
they applied to the plaintiff to hire the woman in question for 
that business. The plaintiff at first refused to hire them the 
woman, on the ground that she was much addicted to drunken- 
ness, and she was afraid the life on board a steamboat would 
increase the force of that vicious habit, and expose her to greater 
danger. Whereupon, the defendants assured the plaintiff that 
there could be no risk from this cause, as they never allowed 
spirits to be carried on board at all; and agreed with the plain- 


tiff, that if she would hire them the negro, “they would guaranty 


against all loss from that source,” and “ would pay all loss or 
damage from accident or misfortune, arising from that cause.” 
Upon this understanding and agreement, the woman in question 
went into the service of the defendants, as cook on board their 
boat. A few weeks afterwards, the woman became much intoxi- 
cated, and by reason thereof, in a fit of drunkenness, delusion 
or abstraction, jumped overboard, and was drowned. Plaintiff 
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proved a demand and refusal by the defendants to pay anything 
for the loss of the woman. 

The defendants counsel took the ground, that the contract of 
guaranty, did not apply te the case of suicide or self-destruction, 
though the act was immediately induced by intoxication from 
spirits. His Honor, however, held differently, and instructed 
the jury, that, upon the state of facts appearing in the case, 
the plaintiff was entitled to recover. Verdict for plaintiff. De- 
fendant excepted to the charge of the Court, and obtained a rule 
for a venire de novo, which was discharged, and they appealed 
to this Court. 


J. W. Bryan, with whom was Green, for the plaintiff, argued 
as follows : 

The exception to the ruling in this case, is founded upon the 
opinion that this case is governed by the law applicable to In- 
surance upon Lives, and that such is the nature of this contract. 
Suicide, in such cases, is always an exception made in the contract. 
With respect to the risk which the underwriter is to run in insu- 
rance upon lives, this is usually inserted in the policy; and he un- 
dertakes to answer for all those accidents to which the life of 
man is exposed, unless the cestud que vie puts himself to déath, 
or he die by the ,hand of justice ; and these exceptions are always 
inserted in tke policy. Park on Insurance, 491, ’92. This case 
differs entirely from such a contract. Here the defendant 
agreed to guaranty against all loss of property arising from the 
use of, or indulgence in, “ardent spirits” by that property, or to 
pay all loss and damage from accident or misfortune to that 
property from thatsource. Maniaa potu, or fits of drunken de- 
lusion or desperation, are natural consequences of excessive 
indulgence in the use of spirituous liquors. The contract of 
the defendant embraced these consequences. Drunkenness, and 
the consequences incident to it in the slave, were the perils the 
defendants insured against. These were the immediate, and not 
the remote, cause of the loss. Drunkenness brought about the loss. 
This was the vice of the slave or property which the plaintiff 
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guarded against in the contract, and the consequences of which 
the defendants insured against. 

In an action upon a warranty of a chain cable, it was held 
that the plaintiff might reccover the value of an anchor, which 
was lost through the insufficiency of the cable, proof being gi- 
ven that the ship would have been lost, if the anchor had not 
been slipped. Bonoparie v. Braxton, 2 Moore 582; 8 Taun- 
ton 535; 3 Starkie on Ev. 1666; vide Corr v. Surru, 3 John- 


son’s cases, 16. 
Moore, for defendant. 


Battie, J. The loss sustained by the plaintiff is certainly 
within the terms of the guaranty made by the defendants, un- 
less it be taken out of them by a necessary implication. The 
defendants contend that it is so excepted, because a case of self- 
destruction was not within the contemplation of the parties to 
the contract, and was impliedly excluded from it on grounds 
of public policy. The objection is founded, we presume, upon 
the practice of Life Insurance Companies, in exclhding from 
their policies, losses arising from suicide: the assured’s “dying 
by his own hands ;” or his own act, “whether sane or insane.” 
The principle upon which that exclusion is founded, is thus sta- 
ted: “A stipulation to uphold a policy in case of wilful self- 
destruction, would be contrary to sound policy, as taking away 
one of the restraints operating on the mind of men against the 
commission of crimes, by the interest which they have in the 
welfare and prosperity of their connections; nay, more, it would 
make those natural affections, which make every man desirous of 
providing for his family, an inducement to crime; for, the case 
may be well supposed of a person insuring his life for that pur- 
pose, with the intention of committing suicide. For a policy, 
moreover, to remain in force when death arose from any such 
cause, would be a fraud upon the insurers ; for aman’s estate would 
thereby benefit by his own felonious act.” It is manifest, however, 
that “where the policy iseffected upon the life of a nominee, (a 
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third person) the above reasoning fails. The insurance can be no 
inducement to the criminal act, and may reasonably be construed to 
cover this, as well asevery otherrisk. There is, indeed, no rea- 
son why it should not do so; for the general tables of mortali- 
ty, which form the basis of the calculations upon which the 
policy is founded, include this, as well as every other case of 
death, so that the particular risk is actually insured gainst. In 
policies, therefore, on the lives of nominees, it is very usually, 
but not invariably omitted.” Bunyon’s Life Assurance, 71 and 
73, 69th vol. Law Lib. 

In the case before us, the loss of the plaintiff's slave by self- 
destruction is, as we have said, directly within the terms of the 
defendant's guaranty, and we can see no good reason why it should — 
be impliedly excluded from them upon any sound principle of 
morals or law. His Honor was therefore right in holding that 
the plaintiff was entitled to recover, and the judgment must be 
affirmed. 


Judgment affirmed. 


JAMES C. GERRISH v. JACOB W. JOHNSON. 


According to the several acts ef Assembly, upon the subject of ‘ pilots,” where - 
a pilot tenders his services to a vessel-over one hundred and twenty tons bur- 
den, bound in over the bar at Ocracocke, before she gets to the bar, the com- 
mander is bound to pay the usual-rates of pilotage, though he refuses to re- 
ceive such pilot on board his vessel, and though the weather was fair, and 
though it was in the month of August, and though the defendant be fully 
competent to bring in his vessel with safety. 

A plaintiff, commencing by warrant, may file a declaration, setting forth his 
cause of action more distinctly than is set forth in his warrant, taking care to 
make no departure from it. 

The plaintitf, according to theordinary practice, is entitled to the benefit of being 
considered as having filed his declaration, according to the facts set forth ine 
zase agreed. 
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Tas was an Action, commenced by warrant, for a sum al- 
leged by the plaintiff to be due him, as a branch pilot, and 
brought to the Superior Court of Craven county, by a writ of 
recordari, and tried before his Honor Judge ELuis, at the 
Spring Term, 1854, of that Court. 

The following is the case agreed between the parties: the 
plaintiff, at the time of the occurrence of the faets set forth, 
was a branch pilot for the district of Ocracocke, duly appointed, 
commissioned and qualified, and the defendant was the comman- 
der of a schooner called the “Isaac W. Hughes,” of the burden 
of one hundred and twenty-six tons, sailing between the ports 
of New York and New Berne in this State, and bound to the 
latter port, and was owned by a citizen of New Berne. 

When near the bar at Octaecocke inlet, and bound in, the 
plaintiff went off in his pilot-boat to the vessel, when she was 
outside the bar, and spoke her, for the purpose of piloting her 
over the bar, either to Beacon Island Road, or Wallace’s 
Channel, at the option of the commander; but the defendant 
refused to heave to, or stop for the plaintiff, and came in over 
the bar without any pilot. It was admitted that this was in Au- 
gust; that the weather was fair, and that the defendant was 
competent to, and did bring the vessel over the bar in safety. 

The plaintiff claimed the same pilotage as he would have had 
for conducting the schooner i in, under the act, Rev. Stat. chap. 
88, sec. 38. 

The- defendant contended that he was not bound to take a 
pilot, if he did not need or desire one; and that the act is un- 
constitutional and void, and, for these and other reasons, the 
plaintiff was not entitled to recover. 

It was agreed, that if his Honor be of opinion that the plain- 
tiff was entitled to recover, thata judgment be entered against 
the defendant for $12.60 and costs; otherwise, that the plaintiff 
be non-suited. 

Upon consideration of which case agreed, the Court being of 
opinion with the plaintiff, rendered judgment accordingly, from 
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which judgment the defendant appealed to this Court. Excep- 
tion was taken in this Court to the form of the warrant. 


Donnell, for the plaintiff. 
Moore, for the defendant. 


Pearson, J. The action is under the 38th section of the 88th 
ch. Rev. Stat. entitled “Pilots.” 

It being now admitted that the provision of the section is not 
unconstitutional, the main question is, does the act of 1846, ch. 
49, repeal this section ? 

We are clearly of opinion that it does not, and that it is only 
affected by the act of 1846, by having the rate of compensation 
charged according to its general terms, (the terms used being 
general) on purpose to meet and accommodate it to any change 
that might be made in the rate of pilotage—(that is, the amount 
to be paid by a vessel that a pilot has charge of). The object 
being to make the rate of compensation allowed by this section 
correspond at all times with rate of the pilotage. So that, if the 
latter was made lower or higher, or altered in any way, the 
former would be altered in the same way, by force of the general 
terms, without the necessity of any special provision. In other 
words, the fomer was fixed on a sliding scale, and was always 
to be precisely the same as the latter. 

This view of the Statute is shown to be correct by examina- 
tion of its several sections. The thirty-sixth section, in general 
terms, without sayiny at what bar, provides that any branch pi- 
lot, (viz., one duly commissioned) who shall refuse or neglect to 
go out to a vessel, shall pay a penalty of forty dollars. 

The thirty-seventh section, in the same general terms, pro- 
vides, “that if, after a pilot is on board, the vessel is driven off 
the coast, the pilot shall be entitled to one dollar a day extra.” 

The thirty-eighth section, in the same general terms, without 
saying at what bar, or fixing upon any definite terminus on the in- 
ner side, provides, “that if a branch pilot shall go off to any 
vessel bound in, and offer to pilot her over the bar, the master or 
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commander of such vessel, if he refuses totake such pilot, shall 
pay and satisfy to such pilot, if not previously furnished with 
one, the same sum as is allowed by law for conducting such ves- 
sel in.” ; 

The thirty-ninth section applies to pilots acting under the au- 
thority of the Commissioners of Navigation for Newbern, Eden- 
ton, Washington, and old Topsail inlet, and provides that pilot- 
age shall not be paid by a vessel under sixty tons, unless she 
has made a signal for pilot, &c. 

The fortieth section fixes the rates that branch pilots autho- 
rized by the Commissioners of Navigation, for Edenton, Wash- 
ington, Newbern or Ocracocke shall be entitled to demand of 
any vessel they may have charge of, from the other side of the 
bar to Beacon Island Roads or Wallace’s Channel ; and also fixes 
the pilotage through the swashes. 

The forty-first section applies to pilots for old Topsail inlet, 
and fixes the rates they are entitled to for such vessel as they 
have charge of, from the other side of the inlet into Bogue Road, 
or Shacklesford Road. 

The forty second section applies to pilots for Bogue inlet, and 
fixes the pilotage they are entitled to for bringing a vessel into 
said inlet. 

The act of 1846 changes the rates of pilotage that was al- 
lowed by the fortieth section to pilots authorized by the Com- 
missioners of Navigation for Edenton, &c., from outside of the 
bar to Beacon Island Road or Wallace Channel, leaving the 
rates through the swashes the same. 

This act has no reference to.the pilotage allowed by the forty- 
first and forty-second sections, and expressly confines itself to 
the fortieth section, by quoting and reciting so much of that 
section as the act is intended to apply to. 

_ This makes the whole subject plain. The thirty-eighth sec- 
tion allows the same compensation as is allowed by law for pi. 
lotage. The rates of pilotage at one inlet are changed by the 
act of 1846; the rates at the others remain the same ; the effect 
is, that the rate of compensation is changed at one inlet, and re- 
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mains the same at the other—and this by force of the general 
terms, i. e., the compensation is to be the same as is allowed by 
law for pilotage. 

It is said, in the second place, that the 30th section of the Pi- 
lot Act conflicts with the thirty-eighth section, and compensa- 
tion is not allowed between April and October. 

The thirtieth section is an amendment made in 1836, and. it 
must be admitted, as it gives no explanation of itself, that its 
insertion does throw some confusion on the construction of the 
chapter taken as a whole. In such cases, the rule of construc- 
tion is to reconcile the different parts, if it can be done. It is 
suggested, that the thirtieth section applies only to vessels - 
bound out, and is entirely consistent with the thirty-eighth sec- 
tion, which is confined to those bound in. It is probable this 
is the true solution of the apparent conflict ; but whether it be so 
or not, the thirtieth section must give way to the thirty-eighth ; 
for the latter, in positive and express’ terms, entitles the pilot to 
compensation. The former can only be made by inference to ex- 
clude the right to compensation during a certain time of the year, 
from the fact it allowed compensation during the other part of 
the year. In other words, the conflict can only be made by an 
inference drawn from the fact that the thirtieth section may be 
treated as an affirmative pregnant. There can be no sort of 
doubt, that an inference of this kind must give way to an ex- 
press and positive enactment; in fact, such an enactment ex- 
cludes the inference, and prevents it from being made. 

Again, it is insisted, a single justice had no jurisdiction. It is 
not a debt due on special contract, or for goods sold and delive-. 
red, or for work and labor done, or a contract express or im- 
plied ; it was only a tender to do work. 

We think it clear, that the plaintiff is entitled to the compen- 
sation for work and labor done, under a contract created by law, 
in the same way that the right to pilotage is under a contract, 
created by law. In the one case, the pilot takes charge of the 
vessel; in the other, he goes out to sea, and is at the trouble of 
coming back. This is work and labor which he is required by 
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laweto do, and for doing it, the law entitles him to the same sum 
ps isallowed by law for conducting the vessel in. Both are put 
on the same footing. 

Again, it is said, the cause of action is not stated with cer- 
tainty. Plaintiff does not allege he was a pilot, or that he cross- 
ed the bar and tendered his services, &c., and he refers to but 
one statute. 

Warrants issued by a single justice are usually treated as the 
plaintiff's: declarations, as well as the leading process; but the 
plaintiff may, if he chooses, filea declaration in addition to the 
warrant, and set out more at large and in detail his cause of 
action, (taking care, of course, to make no departure ;) just as 
he can in his declaration set out his cause of action more at 
large than it is in the writ. It would be strange, if a plaintiff is 
bound more strictly by a warrant issued by a single justice for a 

' debt, or is required to be more particular in the specifications, 
than he is by a writ issued for a debt from a Court of record, 

In this case, according to the practice of the members of the 
bar, by which declarations are, in most cases, waived, the plain- 
tiff is entitled to the benefit of being considered as having filed 
a declaration according to the facts set out in the case agreed. 
If so, these difficulties for the want of particularity, &c., are all 
removed. 

Judgment affirmed. 


BRIGHT THOMPSON, TRUSTEE, v. WILLIAM C. BRYAN, ADM’R, 


* Where a slave was stipulated in a deed to be thereafter conveyed in writing to 

*® atrustee, to the separate use of a FEME CoveRT, and is put into the posses- 

sion of the trustee for another purpose, but afterwards it is formally agreed 

by the seller and the trustee, that the latter 1s thenceforth to be invested with 

the.title to the negro, (he not being present, however, at the time:) HExp, 

that the trustee is at least the BarLes of the former owner, and as such is en- 
titled to recover the possession against one wrongfully withholding him. 
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Action of Detinue for a slave, tried before his Honor Judge 
ELLIs, at the Spring Term, 1854, of Wayne Superior Court. 

The plaintiff claimed title under one Gard Thompson, who 
was called as a witness, and testified that, on —————— day of 

, A. D. , one Tilghman Gardner and his wife 
joined in a conveyance to him of certain monies, then in the 
clerk’s office, the proceeds of the wife’s real estate: one of the 
stipulations of this conveyance was, that the witness, in conside- 
ration of $125 of the said monies, should convey the slave in 
question to the plaintiff, in trust, for the separate use of said 
Gardner’s wife ; that, soon after the execution of this deed, but 
before the actual receipt of the money from the clerk’s office, 
he, the witness, who was the owner of the slave, placed it in the 
possession of the plaintiff, that it might be with its mother. 
Soon after this, he went to plaintiff's house, where the slave 
was, and told him to keep it for the use of the said Tilghman’s 
wife, according to the terms of the said deed; that he told the 
plaintiff he then delivered to him the slave for this purpose ; 
that the plaintiff agreed thus to receive and hold the slave ; that 
it was his, (witness’s,) intention thereby to convey the negro for 
the purpose above state], and thus to confer upon him the legal 
title, and that it was so understood by them both at the time ; 
that the slave was not present at this time, but was on the 
plaintiff ’s plantation, subject to the control and direction of him, 
(the witness); that he never took back the said slave, but left 
him with the plaintiff. 

Upon a cross-examination, the witness said, that after the oc- 
currence above narrated, he had executed a bill of sale, in writ- 
ing, to the plaintiff, declaring the trust theretofore stipulated, 
which bill of sale, he was advised, was void, for the want of a 
subscribing witness. This bill of sale was then offered in evi- 
dence. The same witness further stated, that, at a still later 
period, he had executed another bill of sale for the same slave, 
with the requisite legal formalities, which it was admitted con- 
veyed nothing, as the slave had then been levied on, and was at 
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the time, in the adverse possession of a constable. This bill of 
sale was also read in evidence. 

The defendant claimed as a purchaser, under an execution 
against Tilghman Gardner, and showed judgment, execution, a 
sale and purchase, in due form. 

Tt was contended by the defendant, that the plaintiff could — 
not recover, because there never had been any sale of the 
negro by Gard Thompson to the plaintiff; that there was 
no evidence of an actual delivery, as required by the statute, 
and that the subsequent attempt to convey by deed, was evi-_ 
dence that the parties never intended any other mode of con- 
veyance. 

The Court left the evidence to the jury to determine, as a 
question of fact, whether there had been a sale and delivery of 
the slave by Gard Thompson to the plaintiff, with instructions, 
that there must have been a sale and an actual delivery, to pass 
the title; that a manual delivery was not essential, but that an 
actual delivery was; that if it was the intention of Thompson, 
at the time relied on, to sell and deliver the slave to the plain- 
tiff, and then to invest him with the absolute title and possession, 
he having control of the slave at that time, and the plaintiff 
thus received him; that this understanding would be sufficient in 
law to pass the title, though the slave was not actually present 
at the time, but in possession of the plaintiff. 

There was a verdict for the plaintiff. Rule for a new trial ; 
rule discharged ; judgment and appeal to the Supreme Court. 


Dorteh and Person for the plaintiff. 
No counsel for the defendant. 


Battie, J. There is no doubt of the plaintiff's right to retain 
his verdict and judgment. The only difficulty is, as to the 
true ground upon which that right should be placed. The case 
of Eppes v. McEximorg, 3 Dev. Rep. 345 is a — 
in favor of the Judge’s charge as to the sale and delivery of 
the slave from Gard Thompson to the plaintiff, independently 
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of the bill of sale. But that case is supposed to be weakened 
by the decision of the Court on the subsequent one, of ADAMs 
v. Hays, 2d Ired. Rep., 361, in which it was held, that to a 
parol gift of slaves, an actual delivery was necessary, and that ; 
the circumstance that the slaves were in the possession of the 
donee was not sufficient, if they were not present at the time of 
ift. 

“ The unattested bill of sale would have been undoubtedly good 
between the parties prior to the revision of the statutes in 
1886. Curter v. Spruter, 2 Hay. Rep. 61. Whether that 
had not been altered by the ommission of the preamble in the 
Revised Statutes, (1 Rev. Stat. ch. 37, Sec. 19) has been made | 
s question in State v. Fuuuer, 5 Ired. Rep. 26, and Bentox 
v. Saunpers, Bus. Rep. 360. | 

But however these questions may be settled, whenever it shall | 
become necessary to decide them, it is clear that the plaintiff, as | 
| 








the bailee of Gard Thompson, had a right to recover in this action, 
his possession of the slave from the defepdant. 1 Roll’s Abr. 
Title Detinue C., page 636; 1 Chit. Plead. 139; 4 Bing. Rep. | 
111; 1Saund., P. and E. 435. The defendant’s ‘intestate | 
claimed as a purchaser under an execution against Tilghman 
Gardner, who, it is evident, never had any title to the slave in | 
question, and the intestate who purchased his interest, and - 
stands in his place, is therefore to be regarded as a mere wrong- | 
doer. The only pretence of title which the debtor could set up — 
was derived from the conveyance to his wife’s trustee, and that | 
the defendant contends, passed nothing. The plaintiff then, as 
bailee, has no obstacle in his way to prevent a recovery. 


The judgment is affirmed. 
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Where, by the death of her grand-father, (the person last seized,) a child is en- 
titled to a reversion in land, expectant on the termination of a life estate, and 
such child dies before the expiration of the life estate: Hevp, that the inheri- 
tance does not vest for life in the parent ef the deceased child, under the 6th 

, Canon of Descents, on the expiration of the life estate. The person entitled 
to take must make himself heir to the person last seized. 


THis was an action of Ejectment, tried before his Honor 
Judge CALDWELL, at the Spring Term 1854, of Edgecombe Su- 
perior Court. 

The plaintiff claimed the right to enter upon an undivided 
fifth part of the tract of land set forth in the declaration, and 
the following facts are submitted as a case agreed: 

“Noah Little died intestate, in the year 1824, seized of a 
tract of land, leaving Mary E. Little his widow, and the follow- 
ing children, who were his only heirs at law, to wit: Joseph J. 
Little, Cullen Little, Wm. G. Little, Elisha Little, Patsy How- 
ard and Amariah Little. At the November Term, 1824, of 
Edgecombe County Court, the widow, Mary E. Little, filed her 
petition for dower, in the said land, which was assigned, and 
she took possessien thereof, and continued in possession until 
her death in 1852. At August Term, 1826, of said Court, a 
petition for partition of the land was filed by the heirs, and un- 
der it a partasion was had, and the share assigned to Amariah Little 
was covered by the dower of the widow and is the tract of land de- 
scribed in the declaration. Amariah Little died in 1842, intes- 
tate, and without issue. Patsey Howard died intestate, before 
1842, leaving a child her only heir, by the name of Martha, 
who intermarried with the lessor of the plaintiff. Martha, the wife 
of the lessor, died in 1844, leaving achild (Joseph) her only heir— 
the issue of the marriage between her and the lessor of the 
plaintiff. Joseph, the child, died intestate and without issue in 
1850. The defendant was in adverse possession, at the time of 
the demise, in the declaration. 
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If the Court should be of opinion that the plaintiff is entitled 
to recover, judgment is to be entered in his favor for six-pence 
and costs, with an order to issue a writ of possession. If the 
Court-should be of opinion that the plaintiff is not entitled to 
recover, judgment of non-suit is to be entered.” 

‘His Honor being «f opinion with the plaintiff, gave judgment 
accordingly, from which the defendant appealed. 


Biggs, for plaintiff. 


Howard, for defendant, argued as follows : 


The plaintiff claims under the proviso to the 6th Rule, in 
chapter 88, on Descents, of the Revised Statutes. The word- 
ing of the Statute is, “that in all cases where .the person last 
seized shall have left no issue, nor brother, nor sister, nor the 
issue of such, the inheritance shall vest for life only in the 
parents of the intestate, or in either of them,” &. It is ad- 
mitted by the defendant, that the child of the plaintiff died, 
leaving no brothers, sisters or issue, and the only question is, 
whether reversions are within the purview of the statute, or 
- whether the child had such seizin as will support the plaintift’s 
claim. The word “seized” is a “word which is well ascer- 
tained at common law,” and it has been decided by this Court 
in Krrcuen v. Tyson, 3 Murphy, 314, that. when such is the 
case, it must “ be understood in the statute in the same sense in 
which it is understood at common law.” The certainty and 
security attained by this mode of construction, was judicially 
considered and approved in RoBERTS. v. CANNON, 4 Dev. and 
Bat: 256. And in 1 Jones 84, Rives v. GuTurtig, the Court 
say, that ‘‘we are bound to give to words, when used in a 
statute, the meaning attached to them at common law.” What, 
then, is the common law meaning of the word “seized.” 

Seizin was of two kinds, “‘actual and legal.’ Actual, when 
the possession was held either by the party himself gr his tenant 
for years; and legal, when he had a present right of entry, 
either by deed or descent, without having taken possession. 


Rs 
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There is certainly no actual seizin. The plaintiff must, there- 
fore, contend that the words “ actual and legal,” used in Rule 
1, extends through the canons of descent, and entirely changes 
the common law; and that, by a construction, suited to our 
condition and circumstances, the plaintiff’s child had legal seizin, 
within the intendment of the Legislature. By the common law, 
“a person can only be said to be entitled to, not seized of, an 
estate in reversion.”’ Cruise, vol. 2, title 17, section 13. At 
common law, the rule was fully recognized in our Courts, that 
a widow was entitled to dower in all cases of legal seizin ; could 
she claim dower in this instance? Certainly not. At common 
law, heirs must make out their title to reversions when the life 
tenancy falls in. Recognized and confirmed in Exum v. Davis 
ef al, 1 Murphy 475. The statute certainly deserves no more 
liberality of construction than other canons of descent—the 
father, no more favor than any other heir. This rule of law has 
been clearly and forcibly set forth hy Mr. Justice Story, in 
Cook v. Hammonp, 4 Mason 467, 484, 485. After showing 
that, by certain acts, such seizin might be.gained as to create a 
new stock, he says: “ But, if no such act be done, and the re- 
version on remainder continues in a course of devolution, by des- 
eent, the heir of the first donee or purchaser will be entitled to 
the whole as his inheritance, although he may be a stranger to 
all the mesne reversioners and remainder-men, through whom it 
was devolved.” No act of ownership was exercised. 


Barrie, J. The facts stated in the case agreed, present the 
question, whether the reversionary estate in lands in fee simple, 
after a life estate in the same is to be regulated in its descent by 
the sixth rule in our canons of inheritance in the same manner 
as if it were an estate in possession. The solution of this 
question depends upon the sense in which the word “ seized ” is 
used in canons. This word is a well known term of the 

‘signifying the possession or occupation of the soil 
by # frethan or freeholder, one who has at least a life estate in 
the land, 2 Black. Com. 104. Seizin was of two kinds, sei- 
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sin in deed, or the actual possession or occupation of the land, 
and seizin in law, which was a bare right to possess or occupy 
it. Ibid 127. -The difference between the two kinds is thus il- 
lustrated: ‘ Where'a freehold estate is conveyed to a person by 
feofment, with livery of seizin, or by any of those conveyances 
which derive their effect from the statute of uses, he acquires a 
seizin in deed and a "freehold in ‘deed. But where a freehold 
estate comes to a person by act of law, as by descent, he only 
acquires a seizin in law; that is, a right to the possession ; and 
his estate is called a freehold in law. For, he must make an 
actual entry on the land to acquire a seizin, and a freehold in 
deed.” 1 Cru. Dig., tit. 1, sec. 24; Co. Lit. 266 b. In the En- 
glish Canons of Inheritance, an actual seizin of ‘land was 
necessary to constitute a person an ancestor from whom an es- 
tate could be derived by descent. A bare right or title to enter 
or be otherwise seized, would not do. Hence the maxim, 
seisina facit stipitem. Black. Com. 209; Co. Lit. 15. It is 
manifest, from this explanation of seizin, that neither actually 
nor legally could it be ‘had of a remainder or reversion after a 
life estate. It could not be so had, because the tenant for life 
was in the present occupation of the land, and there could not 
be two distinct or separate seizins in the same land, at the same 
time. Hence arose a peculiarity in the descent of such estates, 
which is well expressed by Judge Story, in the case referred to 
in the argument of the defendant's counsel, of Cook v. Ham- 

MOND, 4 Mason’s Rep. 484. “Where the estate descended, is a 





‘present estate in fee, no person can inherit it, who cannot, at 


the time of the descent cast, make himselfheir of the person 
last in the actual seizin thereof. But of estates in expectancy, 
as reversions and remainders, there can be no actual seizin dur- 
ing the existence of the particular estate of freehold; and, con- 
sequently, there cannot be any mesne actual seizin, which of it- 
w penninduomsn pave odvef tosoah eeantr tain 
or remainderman a new stock of descent, whereby his 

is not the heir of the person last actually seized of | 

way inhesls The rule, therefore, as to reversions and remain- 
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ders, expectant upon estates in freehold is, that unless some- 
thing is done to intercept the descent, they pass, when the par- 
ticular estate falls in, to the person who can then make himself 
heir of the original donor, who was seized in fee, and created 
the particular estate, or, if it be an estate by purchase, the heir 
of him who was the first. purchaser of such reversion or remain- 
der. It is no matter in how many persons the reversion or re- 
mainder may, in the intermediate period, have vested by descent ; 
they do not, of course, form a new stock of inheritance. The 
law looks only to the heir of the donor or first purchaser.” See 
the note on the 228th page, in any of later editions of Black. 
Qom., and the cases there cited. The same was held to be a 
rule of the common law in New York. Jackson v. HENDRICKS, 
8 John. Cases, 214; Bares vy. ScuraEpER, 13 John. Rep. 260; 
It has also been decided to be a part of our common law. 
Exum v, Davis, 1 Murp. Rep. 475. 

It is manifest, then, that, prior to the passage of our act to 
regulate descents in 1808, the son of the plaintiff’s lessor would 
not have been the propositus or stock from whom the inheri- 
tance could have been derived. Is the rule changed by that 
act? is the question which we now have to consider. The 
plaintiff ’s counsel contends that it is, by force of the words “ ac- 
tually or legally,”’ which are used in the first rule, in connection 
with the word “seized ;”” that those words must be supplied by 
construction; to explain and qualify the term seized wherever it 
occurs in the other rules; that a person is legally seized of an 
estate in reversion, after a particular estate for life ; and that 
all these propositions are established by the case of BEL v. 
Dozizr, 1 Dev. Rep. 333. We do not understand the counsel 
to insist that the words “legally seized” have a different signifi- 
cation in our act, from what they bear at common law. We 
suppose that he acquiesces in the rule, which is well established, 
“that when a statute makes use of a word, the meaning of 


“which was well ascertained at common law, the word shall be 


understined in the same sense it was at common law.” KITCHEN 
v. Tyson, 8 Murph. Rep. 314; Rives v. Gutunis, ante. 84. 


4 














JUNE TERM, i854." > 349 





Lawrenee ®. Pitt. 





Tt is so even with regard to words used in our Constitution. 
Roserts v. Cannon, 4 Dev. and Bat. Rep. 256. In the mat- 
ter of the contested election between Berry and Waddell, pub- 
lished in an appendix to the reports of the cases decided at 
December Term, 1848, 9 Ired. Rep. These words must then 
be understood in the same sense in which they are used at com- 
mon law, as there is nothing in the act itself to show that they 
were intended to be used in any other sense, We admit that 
the words “ actually and legally” are to be supplied whenever 
the term seized is used alone in any of the rules of descent pre- 
scribed in the act, because they are expressed in the first rule, 
and we can see no reason for excluding them from the others; 
and it was so held in Bett v. Dozier. We admit further, that 
that case is apparently an authority in favor of the other pro- 
positions contended for by the plaintiff’s counsel; and yet, we 
cannot yield our assent to the conclusion which he deduces from 
it. The judgment in that case may well stand, though some of 
the positions assumed in it are manifestly wrong, and the infer- 
ences drawn from them therefore erroneous. It was an action 
of waste against a dowress and her second husband, in which it 
is expressly stated, in the opinion of the Court, that the waste 
was committed upon the land assigned to the widow for her 
dower. She and her husband were therefore liable to the action, 
whether she held the land as dower, or as being vested in her 
for life, upon the death of her son Jesse, under the 6th Rule of 
Descents. 

In the course of his opinion, Judge HENDERSON says: “The 
case does not expressly state that Jesse was ever actually seized ; 
but I think it may be inferred from the assignment of dower— 
for it is taken out of his seizin.” This is a plain mistake, for 
the widow’s dower is not taken out of the seizin of the heir, 
but of that of her husband. The well known maxim of dos de 
dote peti non debet, depends upon this very principle; for the 
reason is, that when the heir endows the widow of the’ancestor, 
the assignment defeats the seizin which the heir acquired by the. 
descent of the land to him; so that the widow is in of the estate 
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of her husband, and the heir is considered as never having beep 
aeized of that part. In the same manner, if a woman, on whom 
lands descend, endows her mother, afterwards marries, has issue, 
and dies in the lifetime of her mother, her husband will not be 
entitled to an estate by the curtesy in those lands, whereof the 
mother was endowed, because the daughter’s seizin was defeated 
by the endowment. 1 Cru. Dig. tit. 6, ch. 3, sec. 20-21. Co. 
Lit. 31 a, 4 Rep. 122 a. The opinion upon which we are com- 
menting, after using the words quoted as above, proceeds thus : 
“Bat, if it did not, the first canon of the act, speaking of lineal 
descents, declares that a seizin in law shall make a propositus ; 
and although no such declaration is made in case of collateral 
descents, but the word ‘seized’ only is used, I apprehend 
that the Legislature intended to make a legal seizin sufficient in 
both cages. No reason can be given why, if it is good in the 
one case, it is not so in the other.” By turning to the case, it 
will at once be perceived, that, upon the death of Jesse Barnard, 
the plaintiffs were entitled, as the next collateral heirs of his 
father, Peter Barnard, the person last actually seized. So that 
it was entirely unecessary to raise the question whether they 
could claim the reversion after his widow’s life estate in her 
dower, as heirs of his son Jesse. But it must be admitted that 
the Court seemed to think that the question was presented, and 
they disposed of it, by assuming the position that Jesse Bar- 
ard waselegally seized of the reversion. In that we think 
they were in error. We have already given the definitions of, 
and pointed out the distinctions between, an actual geizin, or 
seizin in deed, and a legal seizin or seizin in law. In doing 
so, we have derived our information from the highest authorities 
known to the common law. That they are correct, we have 
the additional assurance in their application to the well known 
rye tirias dpete Actual seizin in the wife is es- 
curtesy to the husband, while only a legal seizin 
Pes mdse streets entitle the wife to dower; and 
rt neither curtesy nor dower attaches to a reversion after a life 
estate in the lands. 1 Cru. Dig., tit. 5, ch. 2, sec. 23, and tit. 
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6, ch. 2, sec. 15; Co. Lit. 29 a, and 82a. The lawis different 


with regard to reversions after terms for years, because the  pos- 
session of the tenants for years does not prevent the seizin of 
the reversioners. 


But it is said that, in pleading and other legal proceedings at 
the common law, a person is often said to be seized of a rever- 
sion; and therefore the term seized may well be applied to re- 
versions in our statute of descents. It is true, that it was held 
by the Court in the case of Wroresty v. Apams, 1 Plow. Rep. 
191, that in pleading it was not error to say, that one was 
seized as of fee of a reversion after a life estdte. But, though 
that case was decided early in the reign of Elizabeth, the essen- 
tial character of seizins, “actual and legal,” remained the same, 
and continued still to influence the doctrine of,jjhe com- 
mon law, in relation to curtesy, dower and descent. ‘tis almost 
certain, that our statute intended to refer to it ; else, whyjuse the 
words, “actually or legally,” at all? The argument derived 
from the use of the word “seizin,” in pleading, as applied to a 
reversior$ would have been much stronger, had our statute used 
that word alone, without other words qualifying it, and pointing 
to the well established distinction between actual and, legal 
seizin. 

It is said again, that hardships will sometimes be felt, unless 
the construction contended for by the counsel be adopted. For 
instance, if one die seized of an estate, leaving a widow and 9 
daughter, and dower be assigned to the widow, and then the 
daughter has a-bastard child, and dies in the lifetime of her 
mother, the bastard could not, under the 10th rule, inherit from 
his mother the j part assigned to the widow. That may be true, 
but it only shows that the act is not broad enough to extend to 
every case of descent, leaving some to be regulated still by the 
rules of the common law. Among these are remainders and 
reversions after life estates, which were manifestly fiot within 
the purview of the legislature, else it would have given some- 
thing more substantial to parents, in the very rule under which 


the plaintiff claims, than a dry reversion for life, after an estate — 
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for life in the same lands. In reply to the argument derived 
from the supposed case of hardship which might occur 
under our construction, we can state a case equally hard, 
which might happen under the construction contended for by 
the plaintiff’s counsel. If an alien father, having two sons, 
should come into this State with one only of his sons, and they 
should he naturalized, and then the father should purchase 
land, marry a second wife and die, devising the land to his 
wife, or, leaving it to be assigned to her for dower, and 
then his other son should come into the State with the 
view to be naturalized, but his brother should die before the 
widow, he could not inherit the land under the plaintiff’s con- 
struction, though he might be naturalized before the death of 
the widow, because it would have escheated before that period ; 
whereas, according to our construction, he might have taken it, 
when the life estate fell in, as the heir of his father, the person 
lasteactually seized. The case of Exum v. Davi, above cited, 
is an instance of the benign operation of the rule at common 
law. The truth is, that the act was mainly intended to operate 
upon estates in possession, and upon remainders and reversions, 
after estates for years, of which the owner might be said to be 
seized, either actually or legally, according to the meaning of 
those terms at common law. Some of its rules, as for instance, 
the second, which abolishes primogeniture, and prescribes 
equality among males and females, and the third, which pro- 
vides for the right of representation, extend to all inheritances, 
because they do not use the word “seized” at all. In the case 
of remainders and reversions after life estates, the rules of the 
common law still prevail, and the person who claims them must, 
when the particular estate falls in, “make himself heir of the 
original donor, who was seized in fee, and created the particular 
estate, or if it be an estate by purchase, the heir of him who 
was the first purchaser of such reversion or remainder.” In 
our case, the plaintiff’s lessor, not being entitled to the land in 
question, either by the common law, or by our act of descents, 
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must submit to have the judgment in his favor set aside, and 
judgment upon the case agreed entered for the defendant. 


Judgment reversed. 


P. W. DOWD v. CHARLES GILCHRIST. 


Where a person enters into a tractof land, under a written contract to purchase 
the same, he becomes a tenant at will to the obligee, and is not permitted to 
deny his title in an action of Ejectment brought against him for the pos- 
session. 7 

One of several heirs at law can recover in ejectment upon his severat demise, 
though the others, entitled jointly with him, do not join in the action. 

(Hovprast and SueErrarp, 6 Ired. Rep. 361; Bronson and Paynter, 4 Dev: and 
Bat. 493. CriTep AND APPROVED.) 


© Tuts was an Action of Ejectment, tried before his ‘Honor 
Judge SAUNDERS, at the Spring Term, 1854, of Moore Superior 
Court. | 
There were two counts in the declaration ; one on the demise 
of P. W. Dowd, the other on the joint demise of the heirs at 
law of Willis Dickinson. The action was commenced in 1850. 
The plaintiff offered in evidence a deed from one Johnson to Willis 
Dickinson, dated in November, 1812, and showed title and posses- 
sion of the land in controversy in those under whom he claims, 
as far back as 1796. Dickinson died seized and possessed of 
the land in 1820, leaving a wife and seven children. The widow 
andason as tenants held possession of the land until 1830, when 
Major Dowd, who married a daughter of Dickingon, exchanged 
the land with Gilchrist, who entered into possession and contin- 
ued to hold it until 1836, when the contract was rescind Gil- 
christ then purchased the land of Dowd, giving his notes and ta- _ 
king Dowd’s word for a title. Major Dowd died in 1840, leav- ° 
ing twelve children, of whom P. W. Dowd was one and a grand 
son of Dickinson. The defendant, after the death of Major 
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Dowd, took a deed from his son, Alexander Gilchrist, for the 
land in dispute. The defendant offered this deed in evidence, 
which was objected to by the plaintiff, but received by the 
Court, subject to the exception. It was not registered until 
1851, after the death of Major Dowd, and only once, during his 
whole occupation, was he heard to assert any other right or title, 
than the one he had acquired from Major Dowd. It was prov- 
ed that on several occasions he spoke of his occupation as being 
under Dowd, by virtue of a bond to make title.. The notes 
which had been given for the purchase money were also in evi- 
dence. 

P. W. Dowd for himself and the other heirs, in the year 1850, 
demanded the land of the defendant, which he refused to surren- 
der, and this action was then brought. 

It is agreed that if the Court shall be of opinion that the 
plaintiff is entitled to recover, judgment is to be entered accord- 
ingly ; otherwise, for the defendant. Defendant contended tha 
as thirty years had not elapsed at the death of Dickinson, the 
ancestor, the plaintiff could not recover, as the occupancy had 
not been sufficient to support the presumption of a grant. The 
defendant also contended that he had acquired title by more 
than seven years’ adverse possession under a color of title. The 
plaintiff further insisted, that asthe defendant had come in un- 
der Major Dowd, who had married a daughter of Willis Dickin- 
son, he was estopped to deny the plaintiff's title. 

A verdict was entered for the plaintiffs, subject to the opin- 
ion of the Court. The Court being of opinion with the plain- 
tiffs, gave judgment for them, from which judgment the defen- 
dant appealed to this Court. 


D. Reid and Kelly, for the plaintiffs. 
Pergpn, for the defendant. 


Bartttz, J. His Honor was right in directing a judgment for 
the plaintiffs, to be entered on the special case; that stated that the 
defendant was in possession of the land in 1836, claiming under 
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a contract of purchase from Major Dowd, who had married one 
of the daughters of Willis Dickinson, who died in 1820, seized 
and possessed of the land, and leaving a widow and seven chil- 
dren. Major Dowd died in 1840, leaving twelve. children, of 
whom the lessor, P. W. Dowd, was one. When the defendant 
entered under his contract of purchase from Major Dowd, he 
became his tenant at will, and as such, could not dispute his ti- 
tle. Love v. Epmonston, 1 Ired. Rep. 152. Now, that title was 
either the title of his wife, as one of the heirs at law of Willis 
Dickinson, or his own independent title. Whichever it was, the 
defendant could not dispute it while he remained in possession un- 
der it ; nor could he acquire a new title under which to protect 
himself, until he had surrendered the possession to his quasi 
landlord, or been put out by him, or by some other person act- 
ing under the authority of legal process. G1LLIAM V. Moorg, 
Bus. Rep. 95; and thecases there cited. If the defendant then 
vas in possession, under the title which descended from Dickin- 
son to his heirs, the plaintiff was entitled to recover under the 
second demise ; but if he were in under an imdependent title in 
Major Dowd, then the plaintiff was entitled on the first demise of 
P. W. Dowd, one of Ais heirs at law. So, guacumque viadata, 
the plaintiff was entitled to a judgment on the special case. 
But the defendant’s counsel contends that, as a general ver- 
‘dict and judgment were rendered upon both demises, and as the 
lessor in the first demise was one only of several heirs who were 
entitled, the verdict and judgment were wrong. It was decided 
directly to the contrary in the cases of HoLprast v. SHEPPARD, 
6 Ired. Rep. 861; Bronson v. Paynter, 4 Dev.and Bat. Rep. 
487. 


The judgment must be affirmed. 
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BOE ON THE DEMISE OF JOHN D. PIGGOTT ET. AL. v. CHEERS. 


In an action of Ejectment, where the plaintiff declared upon the demisesof several 
lessors, upon three several counts, a refusal by the Court to strike out two of 
the counts, at the instance of the defendant, is a matter of discretion, from 
which an appeal will not lie to this Court. 


THis was an Action of Ejectment, tried before his Honor, 
Judge SaAuNDERS, at the Spring Term, 1854, of Brunswick Su- 
perior Court. 

" The case sufficiently appearsfrom the opinion of the Court. 


Strange, W. A. Wright, and J. H. Bryan, for the plaintiffs. 
D. Reid, for the defendant. 


Nasu, C. J. The doctrine of amendments ,and the power of this 
Court to control the action of an inferior Court insuch matters, are 
fully and elaborately discussed by Judge Pearson, in the opinion 
delivered in the case of PHILLIPsE against Hiapon, Bus. 382. 

It is there laid down with such perspicuity, that we had hoped 
it would prove to the profession a sure guide. The Court de- 
cide “that our. jurisdiction in regard to amendments in the 
Courts below, isyconfined to the question of power; with its dis- 
cretion in the exercise of the power, supposing the Court to have 
it, we have no concern.” The question presented to us in the 
present case, is very clearly of the latter character. The dec- 
laration contains three counts; the first, is one on the demise of 
George W. Styron, of the whole tract of land; the second is on 
the demise of John W. Piggott, of one-third of the same tract, 
the third is on the demise of George W. Styron, for one-third of 
the same tract. AtSpring Term, 1854, of Brunswick Superior 
Court, where the cause was pending, a motion was made, on the part 
of the defendants, to strike out of the declaration the two counts 
on the demise of George W. Styron, which was refused by the 
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Court, and for that refusal, the defendant appealed. Whether 
he would or would not grant the motion, was clearly within the 
discretion of the Judge. For reasons satisfactory to himself, 
he did not choose to exercise the power he certainly possessed, 
The action was brought by order of the County Court of Bruns- 
wick, to try the legal title to the tract of land mentioned in the 
declaration, and for a partition of which a petition was then 
pending in said Court; the petitioner, John W. Piggott, claiming 
to be a tenant in common with the defendant who claimed the 
whole tract as his. There was, therefore, a manifest propriety 
in supposing the plaintiff to count as many demises as might be 
necessary in ascertaining the question directed by the Court to 
be settled. 

But the motion being one addressed to the discretion of the 
Court, we cannot interfere with its exercise. 


Appeal dismissed with costs. 


JAMES KNIGHT v. WILMINGTON & MANCHESTER RAILROAD 
COMPANY. 


A bond to pay money, and to do something else, as to feed and clothe a slave, 
is not negotiable. 


THis was an Action of Debt, upon a bond tried before his 
Honor Judge SaunpeErRs, at the Spring Term, 1854, of New 
Hanover Superior Court. 

The plaintiff declared as the endorsee of the following bond, 
to wit : 

“$100. On the first day of January, 1853, the Wilmington 
and Manchestor Railroad Company promise to pay William H, 
Laspeyere or order, one hundred dollars for the hire of negro 
Bob, (to be paid in quarterly instalments,) until the first day of 
January, 1853. The Company promises to feed and clothe said 
negro, and pay such expenses as are customary in the case of 
hired negroes. 
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“ Witness the seal of the corporation, and the President’s 
name affixed.” 

The bond was endorsed, “pay the within to James Knight.” 
Signed, “W. H. Laspeyre.” 

Pleas: the general issue, payment, and set off, Statute of 
Limitations, and specially, “that the bond declared upon is not 
negotiable.” 

The execution and endorsement of the bond were admitted, 
and the only question was, whether it was negotiable, so as to 
€nable the plaintiff to sue upon it in his own name, and upon 
this question, his Honor being of opinion with the plaintiff, so 
instructed the jury, who returned a verdict for the plaintiff. 

Rule for a venire de novo; rule discharged, and appeal to 
this Court. 


D. Reid, for the plaintiff. 
Moore, for defendant. 


Nasu, C. J. Wedo not concur with his Honor in his opinion. | 
At common law, neither bonds nor promissory notes were as- 
signable at law, for the reason that they were considered 
mere choses in action, and the transfer of them would lead 
to litigation and increase maintenance. 2d Bl. Com. 291, n. 6. 
By the statutes 3dand 4th, of Ann, of which the first section of 
our act of 1836, (Rev. Stat., ch. 13,) is substantially a trans- 
cript, promissory notes were made assignable, so as to enable 
the assignee to maintain an action on them, in his own name. 
By the 3d section of the act, bills, bonds and notes are put on 
the same footing as to their negotiability. In both the statutes 
of Ann, and in our act, the promissory notes and bonds which 
are made negotiable, are such as are made to pay money. Un- 
der the statute of Ann, the decisions are numerous, that bills 
and notes, to make them negotiable, must be for money only. 
An order or promise to pay money, and do some other act, is 
not a bill or note. Bailey on Bills, p. 9. In the case of 
Martin and Cuauntry, Str. 1271, in error from the Court of 
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Common Pleas, the Court of King’s Bench held that a written 
promise to deliver up horses and a wharf, and pay money at s 
particular day, was not a note within the statute, and reversed 
the judgment of the Common Pleas. In Cook and SarreR.es, 
7th Cowen, 108, an order by A. upon B.-to pay a certain sum to 
C., and to take up A.’s note to C. and D. for that amount, was 
decided not to be a bill. The bond in this case is not for the 
payment of money only; but it is to do with that another 
thing, to wit, “clothe and feed the negro,” for whose hire it 
was given. The case of ALEXANDER and Oaks, 2 Dev. and 
Bat. 513, is decisive of this question. There the note declared 
on was to pay the sum of fourteen hundred dollars in bank 
stock, or lawful money of the United States, and the note was 
decided not to be within the act. Seealso the Stave against Cor- 
PENING, 10th Ired. 58. The case of Hamitton v. McCarry, 
1st Dev. and Bat. 226, has been brought to our notice, as an 
authority in favor of the plaintiff. We do not so consider it. 
The question there was between the obligors and the original 
obligee. This is a question of negotiability. There the doubt 
was, whether the obligee could recover upon the bond the money 
secured by the instrument, in an action of debt before a single 
magistrate ; and the Court decided that he could ; that he might 
abandon the covenants in the bond, and go for the money se- 
cured by it. Here the question is, can an obligee in such a 
bond assign it, either in whole or in part, so as to enable the 
assignee to sue in his ownname? This point is decided by this 
Court in the case of Marin and Hays, Bus. Rep. 423. There 
the Court say that the effect of an assignment is to vest the le- 
gal interest in the assignee, and to give him the right to sue in 
hisownname. As amatterof course, then, the assignment must 
be of the whole instrument. An assignment, by piecemeal, is 
an idea unknown tothelaw. The assignment in the case before 
us is, therefore, of the whole interest of the assignor, not only 
of the money, but of the covenants to feed and clothe the slave 
hired. Suppose the defendants had paid to the plaintiff, the 
assignee, the $100 mentioned in the bond, could the latter have 
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brought an action in his own name for damages, in not feeding 
and clothing the slave? Very certainly he could not. There 
is error in the judgment below, and there must be a venire de 
novo. 3 

Judgment reversed. 


CALEB L. NICHOLLS, v. OWEN HOLMES. 


In some cases the Presiding Judge, inorder to save time, and when he sees no 
harm will result from it, may, in his discretion, allow a leading question to be 
put, yet his refusing to allow it is never error. 

To award a deed in law, under the plea of non est factum, upon the ground of 
fraud, there must be fraud in the factum as by substituting one paper for 
another, so as to show that the party did not intend toexecute the paper he 
was made to sign, seal and deliver. 


Tuts was an Action of Trover, tried before his Honor Judge 
Dick, at the Spring Term, 1854, of New Hanover Superior 
Court. 

The case sufficiently appears from the opinion of the Court. 


D. Reid and Troy, for the plaintiff. 
Strange and W. A. Wright, for defendant. 


PEARSON, J. The case is not stated with the order and clear- 
ness that isso necessary in all judicial proceedings; but, as we 
understand it, four points are intended to be presented. 

1st. Ned, the slave in controversy, was the child of a woman 
by the. name of “Rittey.” The plaintiff alleged that Rittey 
was bequeathed to him by his father’s will, and it was material 
to prove that Rittey was one of the slaves of the testator. 
Whereupon, he called “a witness, who named several slaves as 
formerly belonging to the testator, when the plaintiff's counsel 
remarked to the witness, that for the purpose of refreshing his 
memory, he would ask him whether or not the testator did not 
own one by the name of Rittey. His Honor said that was an 
improper question, and refused to allow itto be put in that form, 
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but required the counsel to confine himself to the question in 
general terms, what. slaves did the testator own? There the 
case, so far as this point is concerned, stops; and we are left to 
infer that the witness, in answer to “the question in general 
terms,” went on to name Rittey as one of the slaves, who for- 
merly belonging to the testator. So, the point presented is, that 
the Court erred in refusing to allow the particular question to be 
asked. A sufficient reply is, the fact was proven; and, suppos- 
ing the Judge to have erred in refusing to allow the question to 
be put in the manner proposed, it can make no kind of differ- 
ence whether it was proven by way of answer to the particular 
question, or to the “question in general terms.” But we are 
not disposed to admit that his Honor did err, even supposing the 
error to be harmless ; for, it was certainly asuggestion and lead- 
ing question ; andalthough in some cases the presiding Judge, 
in order to save time, and when he sees no harm will result from 
it, may, in his discretion, allow a leading question to be put, yet 
his refusing to allow it is never error. 

2nd. The defendant then read in evidence three deeds, duly 
executed and registered, as follows: 


State oF Nortu CaroLina—New Hanover County: 

Know all men by these presents, that we, the undersigned, do 
hereby agree and firmly bind ourselves to the following articles, 
to wit, viz: that we, the said John Cruse, and Unity Cruse, and 
Caleb L. Nicholls, do hereby agree to give unto Mary Jane 
Lee the following property for her and her heirs, Unity Cruse’s 
natural life excepting, Orrice, Thomas, Rittey, three negroes, 
and two cows and calves, which we, the said John Cruse and 
Unity Cruse, and Caleb L. Nicholls, do defend all other claims 
made by us hereafter. Whereof, we have set our hands and 
seals, this 12th day of May, 1819. 

JOHN CRUSE, (sEAt.) 


UNITY } CRUSE, (szat.) 


CALEB LOPER NICHOLLS, (szat.) 
Witness Danie, McLammy, 
A. M. Swann. 








862 IN THE SUPREME COURT. 





Nicholls v. Helmes. 





“ Srate or NortH CaroLiIna—New Hanover County: 


Know all men by these presents, that I Caleb Loper Ni- 
cholls, of the one part, and Unity Cruse, of the other, do 
hereby give all my right and title to the said Unity Cruse for all 
negroes, and other property arising from the estate of the late 
Caleb Nicholls, except the following negroes: Fanny, Cas- 
well, Fillis, Enoch, and the house and lot in town, on the promise 
that the said Unity Cruse gives the said Caleb L. Nicholls, on 
demand, the said four negroes, and the said house and lot in 
town, which was left her her life time. I do hereby defend all 
right and title heretofore made by me, provided the above arti- 
cles are agreed to. In witness whereof, I set my hand and seal, 
this 12th day of May, 1819. 


His 
CALEB LOPER NICHOLLS, (szat.) 


Witness, Amos M. Swann, 
Daniel McLammy.” 


“Sate oF NortH Carotina—New Hanover County: 
Know all men by these presents, that I, Caleb L Nicholls, of 
the State and county aforesaid, am held and firmly bound unto 
John Cruse, and Unity, his wife, in the sum of one thousand 
dollars, should I, the said Caleb L. Nicholls, refuse to make a 
firm right to the tract or parcel of land willed to me by my 
father, Caleb Nicholls, the above to stand in full virtue ; other- 
wise, to be null and void, and of non-effect. 
“ May 12th, 1819. 
‘oe } CALEB L. 34 NICHOLLS. 
“Dante, McLammy, 
“A. M. Swann.” 


The plaintiff thereupon contended that the deed executed by 
Unity Cruse, John Cruse and himself had not the legal effect 
of passing the title, but was a mere executory agreement; and 
further, that, as a life estate, was reserved, it was inoperative 
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pass the remainder. His Honor was of a different opinion; we 
entirely concur with him. 

8rd. The plaintiff then proved that he was a man of “weak 
mind, illiterate, and had to make his mark ; that his mother, 
Unity Cruse, was a woman of turbulent and overbearing cha- 
- racter, had entire control over him, and could do what she 
pleased with him ;” and thereupon moved the Court to instruct 
the jury, that, if they were satisfied that the plaintiff had been 
induced to execute the deeds by misrepresentation, imposition 
or undue influence, the deeds were void. The Court refused to 
give the instruction, but told the jury that, in order to make a 
deed void at law, “there must be evidence that it was obtained 
by duress, or that there was fraud in the factum ; that is, that 
the party did not, at the time of its execution, intend it to be 
his deed.” This is clearly settled. DErvEREUx v. Burewrn, 11 
Ired. 493. ‘Under the plea of non est factum, if the execu- 
tion of the deed is proven, it cannot be avoided in a court of 
law, by proof that it was procured to be executed by means of 
falsehood and misrepresentation; or other fraud. There must 
be fraud in the factum, as by substituting a paper instead of the 
one intended to be executed, so as to show that the party did 
not intend to execute the paper, he was made to sign, seal and 
deliver as his deed.” 

So in Gant vy. Hunsucker. “Upon non est factum, the in- 
strument would not be avoided, but be held to be the defendant's 
deed, notwithstanding any fraud in the consideration, or false 
representation of a collateral fact, whereby the defendant was 
induced to execute the instrument.” Logan v. Simmons, 1 
Dev. and Bat. 13; Rep v. Moors, 3 Ired. 310. 

4th. The plaintiff further offered to.prove, that, at the time 
these papers bear date, he was of intempérate habits, and an 
habitual drunkard; but his Honor refused to allow the testi- 
mony, unless the plaintiff could prove that he was drunk at the 
time he executed the papers. There is certainly no error in 
this. Devereux v. Burewiy, cited above. 


8 Judgment affirmed. 
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STATE ON THE RELATION OF J. E. JONES v. JOSEPH D. 
BIGGS. 





No diction can be maintained on the bond given by a clerk, conditioned for the 
faithful performance of his duty, except where there has been such damages 
sustained as would give the party a right to maintain af action on the ease 
for the neglect of his official duty. 

It was not the intention of the act of Assembly, requiring clerks to issue ez- 

Officio notices to guardians, to make them liable, on their official honds, for 

failing to do so. 


THis was an action of Debt, upon the official bond of the 
defendant, as Clerk of the County Court of Martin county, tried 
before his Honor Judge ELLis, at the Spring Term, 1854, of 
Beaufort Superior Court. 

The plaintiff declared for a breach of the condition of the 
defendant’s bond, executed on 10th of October, 1837, upon his 
appointment as Clerk, for a failure on his part to issue an ez- 
officio summons to Joseph S. T. Redding, the guardian of the 
relator, to renew his bond. Redding was appointed guardian 
on the 12th day of January 1835, and gave bond in the sum of 
$10,000, with John Pierce and Lewis A. Powell his sureties, 
who removed from this State to the State of Mississippi, in the 
year 1837, and it was admitted that Powell has resided in the 
State of Mississippi from that time to the present, and is amply 
good to pay the amount of the bond which he executed as Red- 
ding’s surety. 

The evidence was contradictory as to the pecuniary condition 
of Redding, the guardian, in January 1838. Some of the wit- 
nesses expressed the opinion that he was insolvent; others, that 
although he was embarrassed, his credit was good ; but he was 
insolvent before and at his death, in 1843, which was before the 
relator became of age. In August 1840, the defendant did 
issue a notice to Redding, requiring of him to show cause why 
he should not renew his bond, which was served and returned to 
October session, 1840, of Martin County Court, which was 
placed-upon the docket, and continued from session to session 
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until July 1841, when it was dismissed, without Redding having 
xenewed his bond, or the Court having removed him. 

The plaintiff gave evidence of the indebtedness of Redding 
as guardian, and claimed to recover of the defendant, as dam- 
ages, the amount due from him to the relator, and he insisted, 
that, although Powell, one of the sureties to the guardian bond, 
was good for the amount, yet, that the relator, upon his arrival 
at full age, was not bound to go to Mississippi to seek his remedy. 

The Court instructed the jury, that, as it was admitted that 
the defendant did not issue the summons at the proper time, 
the relator was entitled to nominal damages; but that, before 
he could recover more than nominal damages, he must satisfy 
the jury that he could not recover anything, by prosecuting 
the guardian bond of 1835. 

Under these instructions, the jury returned a verdict for the 
plaintiff, and assessed his damage at one dollar. 

The plaintiff obtained a rule for a venire de novo, for error in 
the instruction given the jury by the Court, which was dischar- 
ged, and the plaintiff appealed to this Court. 


Donnell, for the plaintiff. 
Biggs, for the defendant. 


Pearson, J. In the Court below, the case turned upon 
whether the plaintiff was entitled to actual or nominal damages, 
assuming his right to maintain the action. It was held that he 
could only recover nominal damages, and he appealed. 

Upon the argument here, it was mentioned by the Court, that 
the case of the Stare v. Watson, 7 Ired. 290, left the question 
of the plaintiff's right to maintain the action open, owing to the 
peculiar circumstances under which the decision was made. 
Judge Nash thought the plaintiff could maintain the action, and 
was entitled toactual damages. Judge Daniel thought the plain- 
tiff was only entitled to nominal damages, but might show 
himself to be entitled to actual damages, provided he could 
make proof of several contingent events. Judge Ruffin dissea- 
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ted, but filed no opinion. _The question being open, it was sug- 
gested that the point might be raised here, although it was not 
taken in the Court below, by a motion in arrest of judgment. 
For, if the piaintiff, by his own showing, had no cause of action, 
he of course could not be entitled to a venire de novo; nor 
could he have judgment for the nominal damages ; and, on the 
other hand, the defendant could not ask for judgment, because 
in the Court below he had, upon the trial, made no question as 
to the plaintiff's right to nominal damages. } 

Mr. Biggs thereupon moved in arrest of judgment. After 
much consideration, Judge Battle and myself, (Judge Nash still 
retaining his former opimion,) think that, upon authority, and a 
proper construction of the statute, the plaintiff had no cause of 
action. 

We take it to be clear, that the purpose for which officers are 
required to give bond and sureties, is to make the bond a se- 
curity for any damage that may be sustained by reason of a 
breach of their official duty; that is the only object for requir- 
ing the bond. It follows, no action can be maintained on the 
bond, (for no breach can be shown,) except where there has 
been such damages sustained, as would give the party a right 
to maintain an action on the case. So the question is, could 
the plaintiff maintain an action on the case against the defen- 

dant for a neglect of his official duty in not issuing the sum- 
mons? That this presents the true question, will also appear 
from the fact, that the breach assigned by the declaration, is a 
neglect of official duty in not issuing the summons, whereby the 
plaintiff sustained damage. That would be the gravamen of an 
action on the case; and as the gravamen is the same, of course 
the cause of action must be the same. This view is pressed, 
because it would seem not to have been taken by Judge DanrzL, 
in State v. Watson, and may account for the position in which 
-he is placed between the other two Judges. It is settled, that, 
* to sustain an action on the case, it must not only appear that 
the plaintiff has sustained damage, and that the defendant has 
-committed a tort, but that the damage is the clear and necessary 
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consequence of the tort, and can be clearly defined and ascer- 
tained.” “If the damage be too remote, indefinite and contin- 
gent, the action will not lie.” Boor v. Wiison, ante, 182; 
Marcu v. Witson, Bushee 143; GarpiIner v. SHeRRep, 2 
Hawks. 173; Lams v. Strong, 11 Pickering 527. The statute 
makes it the duty of the overseers of roads to keep up “ finger 
boards” at the forks of the road. Suppose an overseer neg- 
lects his duty in this particular; a traveler comes along and 
takes the wrong road; after going a short distance, his horse 
stumbles and fails, and he is much injured by a fall: or, sup- 
pose the traveler goes so far before he discovers his mistake, 
that he is belated, and so much detained that he is unable 
to reach a certain place in time to attend to import 
ant business, in consequence of whieh he loses a chance 
to make money, or a chance to save it; can he maintain an ac- 
tion against the overseer to recover such damage as the jury 
may see proper to give? ‘Non constat, but his horse would 
have fallen, if he had taken theright read. Non constat, that 
he would have noticed the finger board, if one had been there ; 
and non constat, but he would have missed his way at some 
other fork. So in our case, non conetat, if the defendant had 
issued the summons, that the sheriff would ever have served it, 
or if he had, non constat, that the guardian or his sureties 
would have paid any attention to it; and non constat, that the 
County Court would have caused such proceedings to be had 
thereon, as would have resulted in any good: On the contrary, 
from the fact that 2 summons afterwards did issue, and after ly- 
ing in Court several terms, was dismissed, and resulted in noth- 
ing, the chances are, that such would have been the fate of the 
notice, for the failure to issue which, the plaintiff now sues. 
These damages are too remote and conjectural to be made the 
ground of an action of this kind to maintain it. The damage 
must be certain or capable of being made certain, and must be 
the natural consequence of the wrongful act, so as not to rest 


on mere contingencies. 
But we do not in the second place think it was the intention 
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of the statute to make clerks liable to be sued upon their official 
bonds for neglecting to issue these notices, for several reasons. 

1. The damages for a breach would of neeessity be uncertain 
and conjectaral ; so that actual damage could not be assessed, 
and it could hardly have been the intention to give actions, by 
which the plaintiffs could in no event be benefitted, for the mere 
purpose of distressing the defendants by way of costs. 

2. The second section of ch. 54 Rev. Statute, “guardians and 
wards,”’ directs the Courts to take good seeurity for the estates 
of infants, and makes “the Justices appointing such guardian 
liable for all loss and damages sustained by the orphan for the 
want of such security being taken, to be recovered by action,” 
&c. The 12th section of same chapter requires guardians to 
exhibit their accounts to the Justices for examination, and pro- 
vides “that it shall be the duty of the clerk of the Court, 
under penalty of one hundred dollars, (to be applied to the use 
of the ward,) to issue ex-officio summons, returnable to the next 
Court,” &. The 12th section allows the clerk, for issuing the 
summons, as in the last section directed, a fee of sixty cents, to 
be recovered of the guardian. 

The 7th section, the one new under consideration, requires 
| ians to renew their bonds every three years, and provides, 
‘it shall be the duty of the clerks of the several County 
Courts to issue an ex-officio summons against each guardian 
who shall fail,” &c. 

No provision is made that the clerk, on failure, shall be liable 
for the amount of the orphan’s estate, or for all loss and dam- 
ages sustained by the want of such summons. No provision is 
made that he shall be liable to a penalty, or by which he is al- 
lowed a fee for issuing the summons, and no time is fixed, with- 
in which the summons must be issued or be made returnable. 
Now, from what can it be inferred that it was the intention to 
ereate and fix upon the bonds of the clerks of the several 
County Courts a liability that might amount to the value of the 
estates of every ward in their county? There is nothing, ex- 
cept that it is made their duty to “ issue an ex-officio summons.” 
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What is the meaning of ex-officio in the sense in which it is 
here used? Clearly, that he is to issue the summons without 
waiting for the County Court to make any order to that effect. 
Just as the Governor is ex-officio chairman of a board, without 
waiting for any further appointment. This satisfies the meaning 
of the word; and there is no. rule of construction, by which it 
can be extended, so as to make an inference which will be attend- 
ed by such important results. 

3d. 1f so great a change in regard to the liabilities of clerks 
had been contemplated, it is natural to have expected to find 
the law, under the head of “ clerks,” accompanied by a requi- 
sition that the penalty of their bonds should be increased; and 
it is also natural to have expected to find some limit fixed in re- 
gard to the time during which the liability should continue, and 
the number of years that it was expected, and made the duty of 
the clerk to look back among the papers, and see who had not 
renewed his bonds, among the guardians whose appointments ap- 
pear on the books. Whereas this matter is left open, and he is 
bound to see to the bond of every guardian appointed within 
twenty-one years next before he became clerk, and, this without 
fee or reward. 

4th. Upon the whole, we conclude that it was not intended to 
make this one of the duties appertaining to the office of clerk, 
as to keep safely the records, issue writs, &c., and that the 
clerk was selected as the person to issue these summonses, simply 
because it was as convenient, or more so, for him to do it, than 
any one else; otherwise, why the omission to annex a penalty, 
or some other mode of enforcing the performance of this new 
official duty. 


r Judgment arrested. 
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DOE ON THE DEMISE OF LEWIS B. BOHANAN v. WILLIAM V. 
SHELTON. 


The “ registry” or copy ef the record of a bond to make title to land made bys ° 
deceased person, under which a deed has been made by the Administrator of 
said deceased obligor, is within the spirit and meaning of the Act of 1846, ch. 
68, (which is a remedial statute,) and is admissible without accounting for 
the absence of the original. 


This was an Action of Ejectment, tried before his Honor, 
Judge MaNLy, at the Spring Term, 1854, of Stokes Superior 
Court. . 

The plaintiff showed the defendant in possession of the land in 
question at the time of the bringing of this suit, and he read in evi- 
dence a grant for the land to Electious Musick, a deed from Musick 
to one Vernon, anda deed from the Administrator of Vernon to 
the lessor of the plaintiff. He then offered, in evidence, 
a copy of a title bond properly authenticated, taken from the 
books of the Public Register of Stokes county, which registry 
bore date before the date of the deed of the Administrator to 
plaintiff's lessor, wherein it was stipulated that the said Vernon 
should make title, &c., to the lessor of the plaintiff. This evi- 
dence was objected to, upon the ground that the original should 
be produced, or its absence accounted for. The evidence was re- 
ceived by the Court, and defendant excepted. Verdict for the 
plaintiff. 

Rule for a venire de novo, for error in the matter excepted to. 
Rule discharged. Judgment and appeal. 


Miller, for plaintiff. 
Morehead, for defendant. 


Pearson, J. The act of 1846, ch. 68, provides, “The registry, 
or duly certified copy of therecord of any deed or conveyance 
of land for conveying the same, registered or recorded, as by 
the Revised Statute ch. 37, entitled “ Deeds and Conveyances,” 
is directed, may be given in evidence in any Court of Record with- 
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out accounting for the original, unless,” &. By the 28th sec. 
ch. 46, Revised Statutes, it is provided, “An administrator of 
any deceased person is fully empowered to execute a deed for any - 
land that may have been “ bona fide” sold and for which a bond 
to make title has been given, Provided, said bond be first prov- 
edin the Court of the County, where the lands are situate, and 
is recorded and registered in the Register’s book of said county.” 

The 37th chapter of the Revised Statutes requires all deeds 
and powers of Attorney to convey land to be registered, and di- 
rects how they are to be proven and registered. 

The bond, to make title, in this case, had been fully proven 
and registered, and the administrator had executed a deed, and 
the question was, could “the registry” or copy of the record of 
the bond be given in evidence without producing or accounting 
for the original, by force of the act of 1846 ? 

This is a remedial statute, and should be construed liberally, 
80 as fully to effect the purposes for which it was enacted. The 
words are “any deedor conveyance of land, or powér of attor- 
ney for conveying the same, registered as required by the 37th. 
chapter,” &c. 

The bond may not literally be a power of attorney, but the 
statute gives to it the force and effect of a power of attorney, 
requires and fully authorizes and empowers the administrator to 
convey the land in pursuance thereto, and directs that the bond 
shall be proven and registered in the manner that deeds for land 
and powers of attorney for conveying the same are required to 
be proven and registered. 

The plain meaning of the Statute is, that a duly certified co- 
py of the record of any instrument which forms a part of the 
eonveyance of land, and which is required to be registered, may 
be given wh evidenée. 

A construction excluding from the operation of the statute a 
bond, which by law is converted into, and made a power of at- 
torney to convey land, and must be registered as such, would 
fall within the maxim “heret in litera, heret in cortice,”’ be- 
cause the case is within the evil that the statute was made to 
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remedy, and although this very mode of conveying land may 
not have been prominent before the eyes of the law makers, itis 
clear that the intention was to include a class, and make a gen- 
eral rule, applicable to deeds or conveyances of land, and all 
and every such part thereof, as, by law, is required to be regis- 
tered. There is no error. 





Pgr CURIAM. Judgment affirmed. 


CLEMENT SMITH, v. W. M. BENNETT. 


The use and enjoyment of a private way, for more than twenty years, will not 
give a title to the easement alone. Such use and enjoyment, to have that ef- 
fect, must have been adverse and as of right. 


Action on the Case for obstructing a private way, tried before 
his Honor Judge Man Ly, atthe Spring Term, 1854, of Rocking- 
ham Superior Court. 

The road in question passed over the land of an ancestor of 
the plaintiff for sixty or seventy years, and had been used by 
him and by the plaintiff for that length of time as a mill road, 
and also for the purpose of going to meeting, and for getting 
out into the Danville Road, when they had occasion to visit that 
place. More than twenty years ago, the lower part of the land 
had been sold off by the father of the plaintiff, which embraced 
@ portion of the road, and since its detachment, the father, and 
then the son, had continued to use and enjoy, for twenty years 
or more, the privilege of passing along the road, for the pur- 
poses above set forth. A short time before the bringing of this 
suit, the defendant, who had become the owner of the lower 
part, put a fence across the road, within the boundaries of hig 
own lands, and obstructed it. The Court instructed the jury, 
that if the plaintiff had used and enjoyed the way for more 
than twenty years, he would be entitled to recover. 
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Under these instructions, the jury found a verdict for the 
plaintiff. 

Rule for a venire de novo; rule discharged, and appeal to 
this Court. 


Miller, for the plaintiff. 
Morehead, for the defendant. 


Pearson, J. The charge was, in effect, that if the plaintiff 
had used and enjoyed the way for more than twenty years, he 
was entitled to recover. This is corréct, as far as it goes; but 
it does not go far enough. The user must be adverse, and as of 
right. No right can be acquired, unless it be claimed and assert- 
ed. This case is settled by that of MEBANE v. PaTRICK, ante. 
23; Ineram v. Hoven, id. 39, not published until after the 
trial. 

Venire de novo. 


STATE TO THE USE OF ALSEY J. JONES, v. UZ W. COX, BT AL. 


‘There is noerror in refusing to dismiss a suit for the want of a prosecution bond, 
where there is no motion to dismiss. 

Whether a Court will order a further security for costs, is a matter of discretion, 
from the detision of which there is no appeal to this Court. 


THIS was a motion for a rule to show cause, &c., in a suit on 
a constable’s bond, made before his Honor, Judge SAUNDERS, at 
the Spring Term, 1854, of Sampson Superior Court. 

The case presented to this Court is contained in the following 
record, sent up from the Court below: ‘Motion for a rule on 
relator to showcause why he should not give a prosecution bond, 
argued and disallowed by the Court, (Spring Term, 1854.) De- 
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fendant prayed an appeal te the Superior Court, which was al- 
lowed.” 


Banks and Kelly for the plaintiff. 
No counsel for the defendant. 


* Barre, J. Thissuit was brought against the defendant, Cox, 
and his sureties on his bondas Constable, by the relator, in the 
name of the State, and was returned “executed” to the May Term, 
1853, of Sampson County Court, It was then continued from 
Term to Term until February Term, 1854, when, on motion, a 
rule was. obtained on the relator, to show cause why he should 
not give a prosecution bond, and the cause was then taken to 
the Superior Court. In that Court, at Spring Term, 1854, be- 
fore his Honor Judge SaunpERs, the motion was argued and 
disallowed, and the defendants prayed and obtained an appeal 
to the Supreme Court. 

No reason is assigned in the case why the motion was made, 
nor why it was disallowed. We have had the benefit of an ar- 
gument for the relator only, and that, not by the counsel who 
appeared for him in the Court below. We may not be able, 
therefore, to ascertain the true grounds upon which the motion of 
the other party was based. We suppose, however, that it was 
upon one or the other of two grounds, both of which depend 
upon the express words, or the just construction of the 44th sec- 
tion of the 31st chapter of the Revised Statutes. That section 
directs the clerks of Courts of Record, to take from plaintiffs, 
bonds with security for the prosecution of suits, before the writs 
are issued, and declares thag if “any writ or leading process 
shall be issued without such security being giyen or order (to sue 
in forma pauperis) made, the same shall be dismissed by the 
Court, on motion of the defendant.” If the object of the mo- 
tion in this ¢ase was to obtain an order from the Court to dis- 
miss the suit for want of a prosecution bond, it ought to have been: 
so made in expressterms. If it was to obtain other or additional 
security, under the power of the Court to protect its suitors, de- 
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rived either from the common law, or the just construction of 
the section aforesaid, (see TyLeR v. Person, 1 Murph. Rep. 
498,) then it was addressed to the discretion of the Court. 
Taken in either way, we cannot disturb the order made in the 
Superior Court, because that Court did right in declining to dis- 
miss the suit when no motion to that effect was made, and whether 
it did right or not, in disallowing the motion which was made, 
it was a discretionary exercise of power, which we are not at 
liberty to revise. The order must be affirmed. 


Judgment affirmed. 


DEN ON THE DEMISE OF JOHN THOMAS y. ABEL KELLY. 


In ejectment, where A. and B. both attempt to show title under C., and 
the jury find that B.’s deed was not delivered: It was HELD, that B. could not 
be permitted to show that A. had conveyed the land in question to another 
person, before he conveyed to either of them. 

This is not technically an estoppel, but a rule founded in justice and conveni- 


ence. 


Tuts was an action of Ejectment, tried before his: Honor 
Judge Sertie, at the Fall Term, 1853, of Moore Superior 


Court. 
The case is fully stated in the opinion of the Court. 


Kelly, D. Reid and Person, for the plaintiff. 

Strange, for the defendant. 

Batrtiz, J. This was an action of ejectment, for a certain 
tract of land, of which it was admitted that the defendant was 
in possession. The lessor of the plaintiff, in support of his 
title, offered and read in evidence a deed from John Gunter to 
Joseph Thomas, for the land in question, dated the 5th of Au- 
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gust, 1806, and then a deed from Joseph Thomas, jr., to him, 
the lessor, dated 4th February, 1845. The defendant then of- 
fered, and read in evidence, a deed from the same Joseph 
Thomas to him, dated 20th of November, 1844, for the same 
land, which he had procured to be proved and registered, and 
contended that it conveyed the land to him. He also read in 
evidence a deed from the said Joseph Thomas, to one Reuben 
Thomas, of a prior date, to wit, 17th of February, 1840. 

In reply, the plaintiff's lessor introduced testimony, tending 
to show, that the paper writing, purporting to be a deed from 
Joseph Thomas, jr., to the defendant, was never delivered, but 
was wrongfully and forcibly taken by the defendant, without 
the consent and against the will of the said Joseph Thomas. 
Other testimony was introduced, to show that the deed from 
Joseph to Reuben Thomas was fraudulent and void; but it is 
unnecessary to state it, because the bill of exceptions sets forth, 
that his Honor proposed to submit to the jury, the question, 
whether Joseph Thomas, jr., ever delivered the paper writing of 
the date of 20th of November, 1844, to the defendant as his 
deed? reserving the question of law, how far the defendant was 
estopped by that paper writing, and his acts under it, from de- 
nying the title of the lessor; and that, if the jury should find 
that the paper writing had never been delivered, and his Honor 
should be of opinion that the defendant was estopped, a verdict 


of guilty should be entered ; but, if he should think that the 


defendant was not estopped, then a verdict of not guilty should 
be entered, and then a judgment to be rendered according to 
the verdict. This proposition was expressly agreed to by the 
parties, and the jury acting thereon, returned as their verdict 
that the paper writing had not been delivered to the defendant. 
On the reserved question of estoppel, the plaintiff’s lessor in- 
sisted that the defendant Kelly, by proving and registering the 
paper writing, and exhibiting it as a deed on the trial, and 
claiming under it as a deed, had estopped himself from denying 
the ‘title of the lessor. 

The defendant, on the contrary, insisted, that, as the paper 
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writing had not been delivered to him, it was no deed, and he 
could not be estopped by it. He contended further, that. es- 
toppels must be mutual, and the paper not being a deed, the 
grantor, Joseph Thomas, could not be estopped by it, and of 
course he could not be estopped. 

His Honor was of opinion that the defendant was estopped, 
and under the agreement, a verdict of guilty was entered, and 
a judgment being rendered thereon, the defendant appealed. 

The law applicable to this case is well settled, and the only 
difficulty which it presents arises from a misapplication of terms. 
The defendant, for the reasons given by his counsel, is not 
technically speaking, estopped from denying the title of Joseph 
Thomas, jr., under whom the plaintiff’s lessor claims. But, as 
‘both the lessor and the defendant set up a claim to.the land 
under the same person, neither of them can deny the title of 
that person. This is a rule, not strictly of estoppel, but one 
founded in justice and convenience, which has been long recog- 
nized, and acted upon in this State. The defendant, as we 
said, in JoHNnson v. Warts, ante. 228, can, in such a case, 
“defend himself only by showing that he has a better ti- 
tle in himself than that of the plaintiff’s lessor, derived 
either from the person from whom they both claim, or from 
some other person who had such better title ;” but he is not at 
liberty to show a better outstanding title in a third person. 
(See all the cases on this subject, referred to in JOHNSON v. 
Warts.) Here the defendant sets up a claim to the disputed 
land, under an instrument, which he alleged was executed by 
Joseph Thomas, jr., of a prior date to that under which the les- 
sor claimed. Being defeated in that, by the proof that the 
paper writing had never been delivered as a deed, he is prevented 

~by the just and useful rule which we have stated, from changing 
his ground, with the view to defeat the plaintiff’s lessor, by 
showing a better title in Reuben Thomas, a third person. The 
judgment was right, (although a wrong reason was given for it,) 
and must be affirmed. 


Judgment affirmed. 
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McPHERSON AND CONN, v. W.S. PEMBERTON, ET. AL. 


Where persons enter into a co-partnership, with the fraudulent purpose of 
hindering or delaying the creditors of one of the parties in the collection of 
their debts, such persons cannot maintain an action of trespass,q. c. f., joint- 
ly against a person who forcibly enters the store house and seizes the goods. 

An officer who has an execution against one of several partners in trade for 
the individual debt of the partner, may sell the joint property of the co-part- 
nership and does not, thereby, subject himself to the action of the other joint 


owner by so doing. 
(Buxvins v. Baxér, 11 Ired. Rep. 291. Cited and approved.) 


Appeal from the Superior Court of Montgomery, at the Fall 
Term, 1853, tried before his Honor Judge Sxrtue. 

This was an action of Trespass, q. c. f., for breaking and en- 
tering plaintiffs’ store-house, and for carrying off a quantity of 
goods. It appeared from the evidence that previously to the 
trespass complained of, the business of merchandising had been 
carried on, in the house in question, in the names of McPherson 
and Conn, and that, in consequence of the absence of the plain- 
tiff; McPherson for some time, the defendant, Pemberton, took 
out an original attachment againt him, for a debt which he owed 
him and placed the same in the hands of the other defendant, 
Ballard, a deputy sheriff of the county, who by virtue thereof, 
broke open the house in question, and took out and sold the 
goods there found by him, as the property of the Plaintiff, Mc- 
Pherson. 

The proceeding by attachment was objected to as evidence, 
upon the ground that an attachment for the individual debt of 
one of the partners could not be levied upon the partnership ef- 
fects. 

The defendant insisted that the sole’interest of the property 
in question was in the plaintiff, McPherson, and that no partner- 
ship existed between him and the other plaintiff, Conn, and that 
it was a mere fraudulent contrivance, to hinder and delay the 
creditors of McPherson, and that the note upon which the at- 
tachment issued, and the judgment rendered thereon were ex- 
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amined to show that defendant, Pemberton, was a creditor so 
as to entitle him to raise the question of fraud. The evidence 
was received by the Court. Other evidence was adduced by the 
defendants tending to show the fraudulent nature of the co- 
partnership. It was contended by the defendants that the sei-” 
sure and sale of the property was lawful under the process in 
the hands of the deputy sheriff, and that, whether the co-part- 
nership was bona fide or otherwise; and furthermore, that al- 
lowing it to be true, that an attachment could not be served on 
the plaintiffs’ effects for the individual debt.of one of the part- 
ners, yet, that the doing so was an injury personal to the part- 
ner who was not a debtor, and that a joint action, in the name 
of the two partners, could not, be maintained therefor. 

His Honor, reserving the other questions in the case, told the 
jury, that, if they believed that a bong fide partnership existed 
between the plaintiffs at the time of the entering the store by 
the defendants, they ought to give the plaintiffs damages to the 
amount of the injury they had sustained ; but that, if they dia 
not believe the partnership existed at all, or that it had been 
entered into without sufficient valuable consideration paid, or 
bona fide agreed to be paid by Conn to McPherson, and with ar 
intent to defeat, hinder, and delay the creditors of McPherson 
they ought to find for the defendants. 

Under these instructions, the jury rendered a verdict for the 
defendants. 

Rule for a venire de novo, which was discharged. Judgment 
and appeal to this Court. 


Kelly, for the plaintiffs. 
Strange, for the defendants. 


Nasu, C. J. We are saved the labor of investigating the 
questions raised at the Bar, by the finding of the jury. One 
of the questions involved in the case, and which lies at its 
threshold, is the form of the action. The plaintiffs claim to 
Ramp bean pete ie tala, cae that the goods seized by the 
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defendants were their joint property, and the house entered, to 
have been in their joint possession. The defendants, among 
other things, contended that no partnership existed between the 
plaintiffs, and if any did, it was entered into fraudulently, for 

“the purpose of defrauding the creditors of McPherson. Seve- 
ral other legal questions arose on the trial, all of which were 
reserved by the Court, and the question of fraud submitted to 
the jury. His Honor instructed them, that if they believed a 
bona fide partnership existed between the plaintiffs at the time 
of the entering the store by the defendants, they ought to give 
the plaintiffs damages, &c. But, if they did not believe the 
partnership to have existed at all, or that it had been entered 
into without a sufficient valuable consideration paid, or bona fide 
agreed to be paid by Conn-to McPherson, and with an intent to 
defeat, hinder or delay the creditors of McPherson, they ought 
to find for the defendants. The jury found a verdict for the 
defendants. This finding put an end tothe action. They wer- 
not partners, or, if so, it was for a fraudulent purpose, negativ 
ing their right to bring a joint action. 

Although the finding of the jury supercedes the necessity of 
considering the several questions of law raised in the argument, 
yet, as there is, among them, one of considerable importance, 
both as regards the duty of the public officers of the State, and 
also the interests and rights of partners in trade, we have con- 
cluded to call the attention of our brethren of the Barto it. It 
was urged at the Bar, that an officer cannot levy on the partner- 
ship property, to satisfy the individual debt of one of the part- 
ners; and, if he did, he was answerable in an action to the other 
partner. The case of BLEviNns and Baker, decided at August 
Term, 1850, of this Court, 11th Ired. 291, removes all doubt 
upon the subject. It is there determined, that an officer, who 
has an execution against a tenant in common of chattels, may 
levy it upon the property and take it into possession, for the 
purpose of selling the interest of the defendant in the execu- 
tion; and he docs not thereby subject himself to an action by 
the other tenant in common. And the Court say, the interest 
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of a partner in the partnership effects may be sold under a fi fa 
for his individual debt ; and that the other partner can maintain 
no action of any kind against the officer or purchaser. 


There is no errer in the judgment below, and it is affirmed. + 


- 


WILLIAM T. J. VANN v. JOHN B. HUSSEY, ADM’R. 


No action at‘law of any kind can be maintained against a sheriff for seizing, 
selling, and delivering goods of a partnership to the purchasers, in obedience 
to a fi fa against one of the partners. 

(Bievins v. Baker, 11 Ire. Rep. 291 ; McPuerson v. Pemperton, ante. 378, cited 
and approved.) 


TuIs was an action of Trover, brought to recover the value 
of certain partnership goods, sold by the sheriff and delivered 
to the purchasers, tried before his Honor Judge SAUNDERS, at 
Spring Term, 1854, of New Hanover Superior Court. 

The plaintiff and one Southgate were partners, in the busi- 
ness of merchandizing, at a place called Strickland’s, in the 
county of Duplin. The plaintiff resided in the town of Wil- 
mington, while the other partner, Southgate, gave his personal at- 
tention to and carried on the business at the place above named. ° 

The defendant’s intestate, who was the sheriff of Duplin 
county, by virtue of an execution, issuing from the County 
Court of New Hanover, against Southgate, levied upon the 
goods in question, which were those of the firm, and sold the 
same at auction, and delivered them to the purchasers. South- 
“gate was proved to be insolvent at the time of this levy and sale, 
but the plaintiff was solvent. 

The goods brought $250, but they originally cost $600, and 
were worth at Strickland’s $700. 

The defendant contended that the plaintiff was not entitled to 


recover. 
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1st. Because orie partner alone cannot sue at law, in ¢ort, for 
an injury to the partnership effects. 

2nd. Because the defendant’s intestate was authorized, by 
the execution against Southgate, to levy and sell the partnership 

and to deliver the same to the purchaser. 

3rd. He also contended, that, if the plaintiff was entitled to 
recover at all, he was only entitled to damages for:a moiety of 
the goods sold. 

The+Court charged the jury, that if the evidence was be- 
lieved, the defendant’s intestate had the right, by virtue of the 
execution against Southgate, tolevy and make sale of the goods 
levied on, but had no right vo deliver them to the purchaser, 
and that the plaintiff would have the right to recover the whole 


actual value of the goods sold. 
Under these instructions, the jury returned a verdict for the 


Rule for a venire de novo; rule discharged, and appeal to this 
Court. 


E. G. Haywood, for the plaintiff. 
J. H. Bryan and W. A. Wright, for the defendant. 


Battz, J. In the case of BLEvINS v. Baker, 11 Ired. Rep. 
291, this Court said, that “‘the interest of a partner in the 
partnership effects may be sold under a fi fa for his individual 
debt.” TREADWELL v. Roscoz, 3 Dev. Rep. 50. The sheriff 
must of necessity seize and take into his possession the effects 
levied on, in order to make the sale, and the other partner can- 
not maintain an action of any kind, either against the officer 
who levies and sells, or against the purchaser who takes posses- 
sion.” Thesame doctrine has been recognized and confirmed at 
the present term, in the case of McPuerson v. PEMBERTON, 
ante. 878 These seem to be direct authorities, that the sheriff 
may not only seize and sell the partnership effects, but may de- 
liver possession of the articles sold to the purchaser, and that 
no action can be maintained therefor against either the officer 
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or purchaser. But our attention has been called to the case of 
Deat et. al. v. Boone, (recently decided in the Supreme Court 
of Pennsylvania, and reported in the March number, 1858, of 
the American Law Register, page 301,) where it wasiheld, that 
though, in such a case, the sheriff may seize and sell, he cannot 
deliver possession of the partnership effects to the purchaser ; 
and that if he does so,the injured partner may maintain an ac- 
tion of trespass, vi et armis, against him, and also against the 

plaintiff in the exeeution, should he attend the sale and become @ 
purchaser of any part of theeffects. If that case be law, it 
shows that the present action in trespass on the case, cannot be 
supported ; for, it decides that the sheriff's, by delivering the ar- 
ticles sold to the purchaser, executed the writ illegally, and be- 
came thereby a trespasser ab initio. Of that, however, we say 
nothing, because we do do not acquiesce in the decision that an 
action in any formcan be maintained. The only case cited in its 
support, besides some from the same State, is TAYLOR V. FIELDS, 
4 Ves. Jr. 369; the facts of which are said to be more fully stated 
in a note to Youne v. Keieuzy, 15 Ves. 559. That case, which 
was one of those referred to by the plaintiff’s counsel in his well 
considered argument before us, was a case in equity, and was 
decided upon the equitable principles to which we will hereafter 
advert. Itis no authority in favor of the present action at law, 
whilst the case of PARKER v. Pistor, 3 Bos. and Pul. Rep. 288, 
decided by the Court of Common Pleas, is a strong authority di 

rectly against it. That was a rule calling on the plaintiff to 
show cause why the sheriffs of London should not have time, 
until the first day of the next term to return a writ of fi. fa. 
The defendant was one of two partners, and the application was 
made on the part of several creditors of the partnership, 
and the object was to prevent the partnership goods from 
being sold until an account could be taken of the several 
claims upon this property. The Court, after argument by able 
counsel, discharged the rule, saying “that it was a very plain 
case at law, and that all the difficulties were to be encountered 
in equity ; that the safest line of conduct for the sheriff to pursue 
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was to put some person in possession of the defendant’s share as 
vendee, leaving him ‘and the parties interested, to contest the 
matter in equity, where a bill might be filed, stating that he had 
taken possession of the property, and praying that it might 
not be disposed of until all the claims were arranged.” Upon 
a similar application made on the same day, in CHAPMAN ¥ 
Koop, ibid, 289, Lord Atvanty, ©. J., said he hoped it 

might be the last ;—and after some other observations, proceed- 

ed as follows: “ By the law of England, the creditor of any one 

partner may take in execution that partner's interest in all the 

tangible property of the partnership, and will thereby become a 

tenant in common with the other partners. This the plaintiff 
»syhas done, and we are desired to réstrain his execution, because it is 
Pitteged that he stands in the shoes of a partner, who would not have 
a right to molest the other partners until all accounts between them 
had been settled. But, if the other partners wish to take ad- 
vantage of this circumstance, they ought to file a bill in equity, 
against the vendee of the sheriff, or they may buy in the prop- 
erty when put up to sale. It has been said that the Court of 
King’s Bench would suspend the plaintiff's execution until he 
eonsented to an account being taken before the master, but I 
do not think we are authorized to take such a step in this case. 
Indeed, I can hardly conceive a case in which we should be au- 
thorized so to do.” In thus clearly stating the right and duty 
of the sheriff to seize, sell and deliver the goods of the partner- 
ship,in an execution against one partner, the Court was but fol- 
lowing what had been done by Lord Hott, about a century be- 
fore, in the case of Pope v. Haman, Com. Rep. 217. “Upon 
a fi. fa. against one eo-partner, (said his Lordship,) the sheriff 
may take the goods of both in execution, and the other co-part- 
ner hath no remedy at law, otherwise than by re-taking the goods 
if he can; for the vendee of the sheriff becomes tenant in com- 
mon with the other co-partners.” These cases, which seem to 
have escaped the attention of the Judges who decided the case 
in Pennsylvania, have been followed in this State.” In Treap- 
WELL v. Roscox, above referred to, HenpERSoN, C. J., after 
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stating that partnership property is liable to the separate debts 
of individual partners, said, “It is true, that the purchaser of 
partnership property under a fi. fa. against one of the partner’, 
stands in the place of such partner, and can only claim, so far 
as the article purchased extends, what that partner could claim, 
that is, a share in the profits, or rather surplus, after the pay- 
ment of the débts of the firm. But what are the rights of the 
purchaser, or his relation to the other partners, affects not the 
creditor in the fi. fa. or the sheriff, who has seized the partner- 
ship effects.” A still stronger case, perhaps, is that of WELLS 
v. MircHE tt, 1 Ired. Rep. 484, in which it was held that one 
partner cannot maintain ‘an action of any kind, at law, against a 
person who purchases from another co-partner, the partnership 
effects, though such sale was made by the co-partner in fraud: 
of the partnership rights, and to satisfy his own individual debt. 
Now, we suppose it to be very clear, that whatever tangible pro- 
perty a debtor may sell and deliver in payment of his debts, may 
be seized, sold and delivered by the sheriff under a fi. fa. against 
such a debtor. Such has been stated to be the rules with re- 
spect to all the vested legal interests of a debtor, and it must ap- 
ply as strongly to those which are vested in possession as tO any 
others. Kyicut vy. Leak, -2 Dev. and Bat. Rep. 133. In 
We utis_v. Mircueit, Rurri, C. J., in delivering the opinion 
of the Court, shows clearly and conclusively how little adapted 
Courts of law are to afford an adequate remedy to the partner 
who is likely to be injured by the sale, and concludes by saying 
that those Courts “leave the whole subject to that tribunal which 
can administer exact justice imthe premises.” The tribunal to 
which allusion is thus made is the Court of Equity, and the re- 
medy is, for the parties interested, who are likely to be injured, 
either to file a bill against the purchaser from the sheriff, or, what, 
perhaps, would be better, a bill to enjoin the sale until an ac- 
count pf the state of the partnership could be taken, so as to 
ascertain the share of the partner whose interest wasdevied up- 
on under the execution. However that may be, we think that 
no action at law of any kind can be maintained against the 
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sheriff for seizing, selling and delivering the goods of the part- 
nership to the purchasers, in obedience to the writ of fi. fa. 
against one of the partners, under which he acts. The judg- 
ment must,be reversed and a venire de novo awarded. 


JAMES K. MELVIN v. HENRY EASLEY. 


Professional books, or books of science, (e. g. medical books,) are not admissi- 
ble in evidence, though ezperts may be asked their judgment, and the 
grounds of it, which may in some degree be founded on books, asa part of 


their general knowledge. 

Where counsel, in his address to the jury, read and commented on a book of sci- 
ence, as evidence in the cause, without being interrupted by the adverse coun- 
sel, this is no waiver of the error, for it was the duty of the Judge, in his 
instructions to the jury, to present the case to them properly, and to correct 
any errors into which counsel may have fallen. 

For the Judge to say that a book on farriery, which had been read by counsel, 
was entitled to as much authority as a witness, who had been examined (as 
an expert in the science of diseases of horses,) is a clear violation of the act 
of 1796, (1 Rev. Stat. ch. 31, sec. 136,) forbidding the Judge to express an 
opinion on the facts. 


THIS was an action of Assumpsit, for a breach of a warranty 
of the soundness of a horse, tried before his Honor Judge Saun- 
DERS, on the last Circuit at New Hanover. 

For the purpose of proving the unsonndness of the horse, the 
plaintiff introduced three witnesses, who testified to the swel- 
ling of his sheath, &c., and his death. 

The defendant then examined a witness, who stated he had 
been the keeper of a livery stable, and thought he had some 
knowledge of the diseases of horses ; and upon being asked his 
opinion, said he thought that the swelling of the sheath was not 


> 
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such @ disease as would permanently impair the value of the 
horse, for that it was only a temporary disease. - 

The counsel for the plaintiff, in his address to the jury, alluded 
to this testimony of the defendant’s witness, and said that 
though the swelling of the sheath might not be a disease of it- 
self, it was one of the symptoms of stone in the bladder, which 
he contended was the disease of which the horse died. In sup- 
port of this, the counsel referred to a book which he held in 
his hand, but did not read, which stated this as one of ‘the 
symptoms of that disease. No objection was taken to this 
course, and the counsel closed the book, and handed it to the 
Judge. 

His Honor, in his charge to the jury on this point, said that 
the defendant’s witness had been permitted to express an opine 
ion that swelling of the sheath was not such a disease as to im- 
pair, permanently, the value of the horse; and, in answer to 
this, the plaintiff's counsel argued, that although this might not 
be a disease of itself, yet it was one of the external symp- 
toms of stone in the bladder, and referred to the book which 
he held in his hand, in support of the truth of his position. 
His Honor then added, that he had looked into the book, and 
found under the head of “Stone in the Bladder,” that the 
swelling of the sheath was stated to be symptomatic of the dis- 
ease of stone in the bladder; and further, that, as it was an 
American edition of an English book, that treated of the dis- 
eases of horses, he supposed it might be entitled to as much au- 
thority in the science as the witness; that, as no post-mortem 
examination had been made to establish the fact of stone being 
found in the bladder, it was for the jury to say, under all the 
circumstances of the case, whether they were satisfied of the 
unsoundness of the horse at the time of the purchase. Under 
this charge, the jury returned a verdict for the plaintiff. 
Whereupon, there was a motion for a new trial, which was over- 
ruled, and the defendant appealed. 


E. G. Haywood, for plaintiff. 
D. Reid, for defendant. ° 
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Batts, J. We have no hesitation in saying that the defendant 
is entitled to a venirede novo, because of two errors committed, 
to his prejudice, by the Court. The book on the diseases of horses, 
extracts from which were given in charge to the jury, was not 
admissible in evidence, and yet the Court gave it all the effect 
of such. The rule is; that professional books, or books of 
science, (e.g. medical books,) are not admissible in evidence, 
though experts may be asked their judgment, and the grounds 
of it, which may in some degree be founded on books, as a part 
of their general knowledge. CoLieR v. Srmpson, 5 Carr. and 
Payne 73, (24 Eng. C. L. Rep. 219,) Cow. and Hill’s notes to 
Phill. on Ev., part 1, page 761. The reason of the rule is ob- 
vious, that if the authors were present, they could not he ex- 
amined without being sworn and exposed to a cross-examina- 
tion. Their declarations or statements, whether merely verbal, 
written or printed and published in books, are not admissible. 
But it is said that no objection was made when the plaintiff's 
counsel referred to and made statements from the book which 
he held in his hand, but did not read. It was not the duty of 
the opposite counsel to interrupt the argument of the plaintiff's 
counsel, by" stopping him to make his objection then, because 
the presiding Judge was not bound to notice the error at that 
time. This Court said, in the case of the State v. O'NEAL, 7 
Ired. Rep. 251, that “ it is the right and the duty of the presid- 
ing Judge, if counsel state facts as proved, upon which no evi- 
dence has been given, to correct the mistake, and he may do it 
at the moment, or wait until he charges the jury, perhaps the 
most appropriate time.” Here the Judge did not correct the 
mistake at the time, nor when he came to charge the jury. On 
the contrary, he in effect decided that the book was admissible 
in evidence, and charged the jury upon it as evidence. In 
doing this he erred, and then he committed another error, in 
saying that, “as it was an American edition of an English book, 
that treated of the diseases of horses, he supposed it might be 
entitled to as much authority in the science as the witness,” 
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That was a clear violation of the act of 1796, (1 Rev. Stat. ch. 
81, sec. 136.) It is the duty of the presiding Judge to decide 
al] questions arising upon the competency of testimony, but he 
is not at liberty to express any opinion as to its credibility or 
weight. See State v. CARDWELL, Bus. Rep. 245, and the 
cases therein cited. 


The judgment must be reversed, and a venire de novo awarded. 


DOE ON DEMISE OF DAVID COOPER v. THOMAS WHITE, 


A mistake in the course or distance, contained in the calls of a deed, will not be 
permitted to disappoint the intent of parties, if that intent Appear, and the 
means of correcting the mistake are furnished, either by a more certain de- 
scription in the deed, or by a plat annexed to such deed, and referred to in 
the same. 

Where one of the calls in a grant was “ South, eighty degrees East,” but in the 
plat and certificate of survey annexed, the same call was “ South, eighi de- 
grees East,” and it appeared, that, to run according to the grant alone, the 
lines would cross each other several times, dividing the land into three dis- 
tinct parcels, and would only contain about half of the number of acres 
called for, and by so running: HeEtp, the lines would terminate far from 
the beginning ; but, by running according to the plat and survey, a consistent 
diagram would be made, embracing the proper quantity: HELp, that the 
latter description must be adopted. 


Action of Ejectment, tried before his Honor, Judge BarLey, 
at the Spring Term, 1854, of Tyrrell Superior Court. The fol- 
lowing case agreed was submitted to his Honor: 

One Hillory Bacon obtained a grant from the State, the boun- 
daries of which commenced at a well known point, and after 
running various courses and distances, contained a call ‘ South, 
eighty degrees East,’ and thence various courses and distances, 
to the first station, after which is added “as per the next plat 
appears.” On reference to the plat annexed to the grant, it is 
found that the call therein, for this part of the description, is 
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“ South, eight degrees East, &c.”’ and it was admitted that if the 
latter course was adopted as the boundary of the grant, it cov- 
éred the land in controversy; but, if the call in the grant, of 
“‘ South, eighty degrees East,” was adopted, it was not contain- 
ed within the boundaries. The original survey filed in the of- 
fice of the Secretary of State, upon which the grant was issued, 
corresponds with that annexed to the grant, viz: it calls at this 
point, for a course unning South, eight degrees East. 

The diagram formed by running the lines according to the calls 
of the “ plat annexed” is thus: 


DIAGRAM. 


* 
Be, 





ir 
~ 
[ 


If the courses and distances called for by the grant 
itself uncontrolled by the plat, be adopted, the lines will cross 
each other several times, and will terminate far from the 
beginning, and will contain less than half the number 
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of acres called for in the grant; and the following is the figure 
formed by thus running: 





DIAGRAM. 
ee | 
r 


The title of the grantee, Bacon, was duly established by mesne 
conveyances down to the lessor of the plaintiff, David Cooper, 
and it was admitted that the defendant was in possession when 
this suit was brought. 

The case being thus agreed, it was submitted to his Honor, 
whether, according to law, the plaintiff was entitled to receive. 
And, upon consideration of the matter submitted, his Honor be- 
ing of opinion with the defendant, gave judgment against the 
plaintiff, from which there was an appeal to this Court. 


Heath, for the plaintiff. 
No counsel appeared for the defendant. 


Barts, J. It is now well settled, that a mistake in the 
course or distance contained in the calls of a deed, shall not be 
permitted to disappoint the intent of the parties, if that intent 
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appear, and if the means of correcting the mistake are furnish- 
ed, either by a more certain discription in the same deed, or by 
reference to another deed, containing a more certain description. 
CAMPBELL v. McArtuurR, 2 Hawks. 33 ; Rirrer v. BARRETT, 
4 Dev. and Bat. 133. It is equally well established, that a 
similar mistake in a grant may be corrected by reference to a 
plat annexed, or by such plat and the certificate of the original 
survey, where a more correct and certain description is therein 
contained. Biake v. Donerty, 5. Wheat. Rep, 359; Hurty 
v. Mora@an, 1 Dev. and Bat. 425. It is true, that when a natu- 
ral object, as for instance, a large lake, is called for in the 
grant, and the lake is not laid down in the annexed plat, the 
latter cannot control the calls of the grant, because the grant, by 
calling for the natural object, furnishes the more certain descrip- 
tion. Lrrerary Funp v. Ciark, 9 Ired. 58. This, however, 
is but an exception, which, inthe very reason upon which it is 
founded, the more clearly proves the general rule. 

That the grant, in the case before us, contains a mistake in 
the call for the course, “South, eighty degrees East,” is mani- 
fest from an inspection of the plat, made according to the sur- 
vey on that call. The line thus run makes the other lines cross 
each other, and throws those which are subsequent to it so much 
out of their proper position, that the land actually enclose, is 
in three distinct parcels, amounting in the whole to not more 
than half of what is expressed to have been granted. In addi- 
tion to this, the twelfth line of the grant crosses the first, and 
those subsequent to the twelfth go off in a direction from the 
beginning, and never reach it. It must be admitted, then, that 
there is a mistake in the call alluded to, which ought to be cor- 
rected by the annexed plat, or by that, together with the cer- 
tificate of the original survey, if the description therein given 
be more consistent, and thereby leads to a more certain ascer- 
tainment of the intention of the parties. Such, it will be readily 
perceived, is the case. The call in the plat, as well as in the 
certificate of the original survey, is “South, eight degrees 
Bast,” and by adopting that, instead of the course, “ South, 
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eighty degrees East,”’ and running according to it, all the other 
courses and distances will be consistent with it, and one entire 
tract of land will be found to be enclosed by them. The mis- 
take was, no doubt, made inadvertently by the Secretary of 
State, in adding the letter “ y” to the word “eight” in the call 
in question. Under these circumstances, we have no hesitation 
in saying, that his Honor erred in holding that the mistake in 
the grant was not corrected by the plat and certificate of the 
original survey ; and preceeding upon the agreement of the par- 
tics, we direct the judgment in favor of the defendant to be set 
aside, and a judgment to be entered for the plaintiff. 


Per CuRIAM. Judgment reversed, and judgment for 
plaintiff. 


STEPHEN B. FORBES, v. THOMAS WILLIAMS, 


Where the lessee of a lot, for a term of years, covenanted that he would not re- 
move off of the lot any building which he might put thereon, until the 
rents were paid ; and a building put thereon during such lease, was removed 
by a third person, by the consent of the lessee, the rent being unpaid: Hetp, 
that such third person was liable in damages to the lessor for such removal. 

Hevp, further, that the lessee was a competent ‘witness for the lessor, against 
such third person. 


Action on the Case for an injury to the plaintiff’s freehold, 
tried before his Honor, Judge ELtts, at the Spring Term, 1854, 
of Craven Superior Court. 

The plaintiff was the owner of the freehold of a lot in the 
town of New-Berne, and leased the same to one French, for the 
term of five years; and during the term, the defendant removed 
from the lot, and appropriated to his own uses, a house situated 
thereon, for which the plaintiff alleged “that the security of the 
plaintiff was impaired, and he was damnified to the extent of the 
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rent due upon the lease.” The plaintiff was the owner in fee 
of the lot in question lying in the town of New-Berne, and leased 
the same by deed to one Henry French, on the first day of 
March, 1848, for the term of five years. This deed was of- 
fered in evidence, and objected to by defendant, but was receiv- 
ed by the Court. One of the covenants in this deed is as fol- 
lows: “ The said Henry E. French, for themselves, their heirs, 
executors, administrators and assignees, doth covenant and agree 
to and with the said Stephen B. Forbes, his heirs, executors, 
administrators and assigns, that they will not remove off any 
building or buildings, that are or may be put on the said lot of 
ground until the rents are fully paid and satisfied.” French 
built a house upon the lot after he took possession, and after- 
wards sold it to the defendant, who removed it from the lot before 
the expiration of the lease, to wit, in March, 1849, the rents 
remaining unpaid, and which have not since been paid, except for 
the first year, which was paid by the defendant. These facts 
were proved by French, who was objected to by the defendant, 
as incompetent, on the ground of interest, but he was admitted by 
the Court. 

The plaintiff only claimed damages to the amount of the 
rent which was inarrear. Upon these facts, the defendant con- 
tended that the plaintiff could not recover, and requested the 
Court so to instruct the jury; but his Honor being of a contrary 
opinion, refused so to instruct. His Honor charged the jury, 
further, that the rule of damages was the value of the house; 
but in case this value exceeded the amount of rent due, they 
should give no more than that sum, as that was only the amount 
claimed by the plaintiff. The jury found a verdict for the plain- 
tiff. 

Rule for a venire de novo for the admission of improper testi- 
mony, andfor mis-direction by the Court. Rule discharged and 


appeal. 


J. H. Bryan, for plaintiff. 
Green, for defendant. 
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Nasu, C. J. We concur with his Honor in the opinion given 
in this case. The deed containing the lease from the plaintiff 
to French Was competent evidence, and French himself a com- 
petent witness for the plaintiff. The case states that the lot, 
from which the house was removed, was owned in fee by the 
plaintiff ; the act of removing the house from it by the defen- 
dant was a tort to be remedied, ordinarily, by an action of tres- 
pass vi et armis; but the plaintiff could not bring that action, 
because French, at the time it was committed, was in the actual 
possession of the lot, under a lease from him. The lease, there- 
fore, itself, was pertinent evidence to show the illegal nature of 
the act complained of. Again, it was competent, if not neces- 
sary evidence to show, that, at the time the defendant removed 
the house, neither he nor French, the lessee, had the right todo 
so. The lease to French was for five years, commencing the 
first day of March, 1848, and ending the first day of March, 
1853. The lessee covenanted, that no building then on the lot, 
or which should thereafter be put upon it, should be removed off 
the lot “until the rents are fully paid and satisfied.” This 
covenant ran with the lease, and extended to the last moment 
of it. The house was removed, in 1849, four years before the 
expiration of the lease. To show the terms of the lease, it 
being reduced to writing, the deed itself was necessary evidence, 
so far as it was necessary to show those terms. French was a 
competent witness for the plaintiff, but not a necessary one. 
French had covenanted not to remove any house from the lot, 
until the rents were fully paid. What he could not legally do, 
his vendee could not legally do. The defendant purchased the 
building, subject to the restriction laid upon his vendor; and to 
make the removal of the house legal at any time, the burden of 
showing that the rents were fully paid, devolved on him. It was 
not therefore necessary, on the part of the plaintiff, to have in- 
troduced French in the first instance; but he had a right to do 
so. Again, the house was treated both by French and the de- 
fendant as personal property, and in every sale of personal 
Property, the law implies a warranty of title by the vendor ; 
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and, therefore; the vendce has, generally, a right of action 
against the vefidor, if the latter has no title. Admitting, then, 
that the defendant had no notice of the covenant, on the part of 
French in his lease, but that he purchased in good faith, believ- 
ing that he had a right to sell the house, then French would 
have been answerable to him for the full amount of the damages 
he might sustain by reason of the breach of his implied war- 
ranty. But French is also liable to the present plaintiff, his 
lessor, to the full amount of the damages sustained by him, in 
consequence of the breach of his covenant; and in each case, 
ordinarily, the measure of damages would be the same. French, 
therefore, having an interest on both sides, stood indifferent be- 
tween them, and was a competent witness. The question as to 
the right of lessees to remove «buildings erected to carry on 
trade does not arise in this case. French, the lessee, bound 
himself by express covenant, to remove no building until the 
whole rent was paid, and the case states that the rent was in 
arrears and the covenant allows him to remove any house he 
should erect after the expiration of the lease. 

There is no error in receiving the testimony objected to, nér 
in the charge. 

Judgment is affirmed. 


THOMAS G. McLEAN, ADM’R vy. MARY B. NELSON. 


A grantee is not a necessary party to a bill of sale for slaves. 

Where a deed, conveying slaves upon certain trusts, was duly exeeuted, by a 
woman and her intended husband, in contemplation of marriage, and was 
duly proven and recorded, it is valid, although the draftsman may have added 
an extra seal, intended for the signature of the trystee, and although the same 
was not signed by such trustee. 

Where a deed is delivered to a third person, in the absence of the grantee, the 
latter is presumed to accept it, and it forthwith becomes effectual to pass the 
property included in it. 
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Whether a trustee has undertaken the burden of executing the trust, is not a 
question that concerns the valid execution of the deed inthis case, but can 
only be raised in a Court of Equity by the cesint qui trust, after its due execu- 
tion is established. 


THIs was an action of Detinue, for eight slaves, tried before 
his Honor Judge SaunpeErs, at Spring Term, 1854, of Ala- 
mance Superior Court. 

The plaintiff claimed title as the administrator of William A. 
Nelson, who, it was alleged, acquired the slaves in question by 
his intermarriage with the defendant, in the county of Cumber- 
land, State of Virginia, in the year 1845. From the time of 
this marriage, up to the death of the husband, in July 1852, 
Nelson and his wife, the present defendant, resided in the coun- 
ties of Orange and Alamance. The negroes had been brought 
from Virginia, to their late place of residence in this State, in 
the year 1851, and plaintiff’s intestate, Nelson, had treated 
them as his own, by putting some of them te work for him, and 
by hiring out others, up to the peried of his decease. After 
Nelson’s death, his widow, the defendant, took possession of the 
negroes, and held. them as her own property, up to the time of 
bringing this suit. A demand and refusal was admitted by the 
parties. 

The defendant claimed the negre slaves in question, by virtue 
of a deed which was produced in evidence, bearing date the 8th 
day of November, 1845, by which these slaves were conveyed to 
John W. Wilson, of the county of Cumberland, in the State of 
Virginia, to be held by him “in trust for her own benefit until the 
contemplated marriage should take place, and then for the joint 
use and benefit of herself and the said William A. Nelson during 
their joint lives, and after the death of either of them, for the 
benefit of the survivor, and for the support and education and 
“ maintenance of the issue of such marriage for and during the 
life of such survivor, and, after the death of such survivor, 
in trust, to convey the same to the issue of such marriage.” 
The deed was duly executed.by the plaintiff’s inestate and by 
“Mary B. Williams,” the present defendant, and a third seal 
had been affixed, which the reciting part of the deed indicated 
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as being intended for the signature of the trustee. This deed 
appeared to tif Court below to have been duly proved and re- 
corded, according to the statute law of Virginia, of which law 
there was evidence (not excepted to) before the Court. 

The plaintiff’s counsel insisted that the deed did not operate 
as a conveyance to pass the title of the slaves from Mary B. 
Williams to the trustee: first, because it was obvious, from the 
form of the instrument, and from a blank seal being left, that it 
was intended Wilson should sign the deed as a party to it, 
which he had failed to do; and, secondly, because there was no 
evidence that he had ever accepted the trust or the title to the 
slaves under such deed; and the Court was requested so to 
charge the jury. 

His Honor declined giving the instructions prayed, and the 
jury found a verdict for the defendant. 

Rule for a venire de novo, for misdirection in the Court. 


Rule discharged and appeal. 


J. H. Bryan, for the plaintiff. 
Norwood, for the defendant. 


Pearson, J. Is the grantee a necessary party to a bill of sale 
for slaves, or will the due execution of the deed by the grantor 
suffice? This is the first point made in the case sent, and is 
really too plain to talk about. 

‘ 2d. “From the form of the instrument, and a blank seal 
being left, it is obvious that it was intended that the bargainee 
should execute it as a party, which he failed to do;” and the 
inference is, that it was left incomplete, and was therefore void 
and of no effect. 

It is stated in the case sent, that the defendant, before her 
marriage, and with the consent of her intended husband, exe- 
cuted a deed conveying the slaves to one Wilson, upon certain 
trusts, and that this deed was duly proven and recorded in Vir- 
ginia, where the parties resided,and had the property. It is 
difficult to conceive, how a deed, duly executed, can be nullified 
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and made void, by the fact, that one, who is not a necessary 
party, omits to sign it, even although the draftsman may have 
added an extra seal! The case is not at all like that where one 
signs a bond as surety, and delivers it as an escrow to become 
his deed, provided it is also executed by certain other persons 
as co-sureties. , 

8d. “There is no evidence that Wilson ever accepted the 
trust, or the title under said deed.” 

When one delivers a deed to a third person, in the absence of 
the grantee, the latter is presumed to accept it; so that, it 
forthwith becomes a deed, and the legal effect is to pass the 
property. This presumption may of course be rebutted by 
proving that the party refused to accept it; but, until he re- 
fuses, his assent is presumed, for the purpose of giving effect to 
the instrument as a deed: “ ut res magis valeat, quam pereat.” 

The plaintiff’s counsel admits this to be the general rule, but 
insists it is founded upon the presumption that a deed is for the 
benefit of the grantee, and that in this case the presumption is 
rebutted ; for, it appears upon the face of the deed, that the 
grantee is not to be benefitted by it; but, on the contrary, is to 
be burdened with a trust. 

Without stopping to enquire, whether the rule rests upon the 
ground of a personal benefit to the grantee, or whether it does 
not lay deeper, and rest on the maxim, “ wt res valeat,” &c., the 
presumption being necessary to give effect to a solemn act of 
the maker, it is sufficient to say that, in a Court of law, a trust 
is not taken notice of. So the legal effect of the deed is to 
make the grantee the owner of the property; and, taking the 
plaintiff upon his own ground, there is a presumption of a bene- 
fit to the grantee, and nothing to rebut it in this Court, where 
the question, deed or no deed, is to be decided. 

The position taken by the counsel is true to this extent: 
there is no presumption that one accepts and undertakes the 
burden of executing a trust; and, if this presumption was ne- 
cessary, in order to give legal effect to the conveyance, the 
plaintiff would have some ground to stand on; but this pre- 
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sumption is not necessary; for, as soon as the instrument be- 
comes a deed by the acceptance of delivery, which is presumed, 
the title passes ; and this, in our ¢ase, puts the plaintiff out of 
Gourt. 

Whether, after the legal title is vested in him, the grantee 
accepts,or refuses to accept the burden of executing the trust, 
is another question, and one with which the plaintiff has no con- 
cern. It is, then, for a Court of Equity,in behalf of the cestuz 
qui trust, to see that the trust does not fail for the want of a 
trustee. There is no error. 

‘ Judgment affirmed. 


WILLIAM W. CLEMENTS, v. RICHARD B. HUNT. 
» 
The declarations of deceased members of 2a family are competent to prove the 
_ time of the birth of a child belonging to that family, although there may be a 
“family register of births in existence: for the one kind of evidence is of no 
higher dignity than the other. 


Tus was an Action of Debt, tried beforehis Honor, Judge 
Man ty, at the Spring Term, 1854, of Granville Superior 
Court. 

The plaintiff declared upon a bond, to which defendant plead- 
ed infancy. Upon the trial, the defendant offered a witness, his 
brother, to prove the declarations of their mother and father, 
both now dead, made from time to time to him, anterior to this 
or any other controversy on the subject, as to the time of the 
defendant’s birth: In answer to inquiries touching the compe- 
tency of this evidence, the witness stated that there was a fami- 
ly register of births in existence ; the plaintiff objected to the 
admissibility of these declarations and contended that they were 
inferior in dignity to the register. The Court, however, ad- 
mitted the evidence, and upon that and other evidence (not ex- 
cepted to) the defendant had a verdict. 
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Rule for a venire de novo upon the ground of error in the 
Court, in admitting the testimony excepted to. Rule discharg- 
ed, judgment and appeal to this Court. 


A. W. Venable, for the plaintiff. 

No counsel for the defendant. , 

Nasu, ©. J. The strict rules of evidence have been, upon a 
principle of necessity, departed from, in enquiring into facts long 
since past. Great difficulty would necessarily exist in their 
proof, if living witnesses were required. It is upon this princi- 
ple that hearsay and reputation are admitted, in cases of pedi- 
gree. Thus, declarations of deceased members of a family are 
competent to prove relationship, as who was a particular person’s 
grand father, or whom he married, how many children he h 
or as to the time of the birth of a child. So, also, deseri 
tions in wills, upon a tomb stone, an entry in a family bible, are 
all admitted. In the case before us, the witness stated “ 
there was a family register of births in existence.” The plaim- 








tiff objected to the the declarations of the parent, because they” 


were of inferior dignity, and therefore, inadmissible. The mis- 
take consisted in considering the declarations as of a1 inferior 
grade, in the scale of evidence, to this family register, as it is 
called; whereas, the grade is the same. All the writers on the 
law of evidence class them assuch. 2d Story on Evidence, 611. 
1st Phil. on Evidence, 239. In Gooprieut v. Moss, 2 Cow. 
Rep. 504, the same classification ismade by Lord MANSFIELD. 
The general rule upon this subject is, that the best evidence is 
to be given which the nature of the case admits, yet the rule 
does not require the strongest possible assurance of the fact. If 
a bond is attested by several subscribing witnesses, the produc- 
tion of one on the trial is sufficient. So, to prove satisfaction 
of a plaintiff's demand, the defendant may give evidence of the 
admission by the plaintiff that such was the fact, though it should 
appear that the plaintiff had signed a receipt. Jacosv. Linp- 
say, 1 East. 460; Smrru ¥. Youna, Ist Camp. 439. In gene- 
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ral, if the distinction of written or unwritten, or direct and cir- 
cumstantial, does not exist between the evidence offered and that 
withheld, the former will be received, though less satisfactory. 
The rule of the best evidence does not require all the evidence 
or the strongest, but that only is excluded, which, from the na- 
ture of the case, supposes evidence superior in grade to be be- 
hind and in the power of the party. Here, as before stated, 
the grade of the evidence offered and that withheld is the same. 
The declarations were direct, and not circumstantial evidence, 
made ante litem, at different times; and though they might not 
have been equally satisfactory as the family register, they were 
unquestionably competent. 


. Judgment is affirmed. 
Sgt 
‘e JOHN W. ODOM v. WILLIAM HARRISON. 


In an action for a deceit in a false warranty, on the exchange of horses, it is not 
competent for the defendant to give in evidenee the defects of the property 
which he received from the plaintiff. 


Action on the case for a fraud in the exchange of horses, 
tried at Spring Term, 1854, of Nash Superior Court, his Honor 
Judge CALDWELL presiding. 

The plaintiff declared in deceit for a false warranty. ‘On the 
trial, it appeared that the plaintiff’s horse was estimated by 
the parties at ninety dollars, and that of the defendant at sixty 
dollars. Several witnesses of the plaintiff testified, that, be- 

»-cause of certain defects in the qualities of the horse which the 
plaintiff got in the trade, he was of little value, and some 
short time after the trade, was sold at auction for $17. The 
defendant then cffered to prove that the horse which he got from 
the plaintiff was defective, on account of bad eyes, which im- 
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paired the value of the animal. This testimony was objected to 
by the plaintiff’s counsel, and rejected by the Court. There 
was a verdict for the plaintiff. . 

Motion for a venire de novo; motion refused, and an appeal. 


Dortch, for the plaintiff. 
Miller and Lewis, for the defendant. 


Nasu, ©. J. The evidence offered by the defendant was pro- 
perly rejected. The parties had swapped horses, and the action 
was brought to recover damages for an alleged fraud committed 
by the defendant. The latter, with a. view to diminish the 
damages, offered to prove that the horse he had got from the 
plaintiff, was not sound in his eyes, which diminished the value 
of the animal. There is no allegation of fraud by the defen- 
dant. His offer is in effect an attempt to rebut the plaintiff’s 
claim, by a set off of unliquidated damages. The attempt is 


rather a novel one. The case that comes the nearest to it, is — 
that of CALDWELL vy. SmitH, 4 Dev. and Bat. 64. That was — 
an action of assumpsit, to recover the value of a negro, sold by — 


= <@ 


the plaintiff to the defendant. The defendaat’s counsel, for 


the purpose of reducing the amount of the stipulated price, pro- 
posed to show that, at the time when the defendant took the 
negro into possession, he was in bad health, and of little or no 
value. His Honor, who tried the case below, rejected the evi- 
dence, and that opinion was sustained here. When goods are 
sold by sample, and the articles tendered do not correspond 
with the sample, the purchaser may reject them. If he does 
not, and has full opportunity to examine them, and there be no 
warranty or fraud, he cannot throw the vendor back upon his 
quantum valebant. Here, as in the case referred to, the de- 
fendant got the very article he contracted for, to wit, the plain- 
tiff’s horse.~ But this is an action of deceit, a tort, and the de- 
fendant, if he has been injured by the plaintiff, in imposing 
upon him an unsound horse, must resort to his cross action; and 
cannot, in this way, lessen the damages to which the plaintiff is 
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entitled. In Dickson v. Jornpan, 12th Ired. 81, the Court 
say, “if a defendant is not allowed to abate the amount of 
damage for @ breach of contract, in failing to pay for goods sold 
‘and delivered, when the price is agreed on,” by proof of their 
inferior quality, it would be singular if he were allowed to doso, 
because the price had not been expressly agreed on; and it 
would be still more singular, if, on a swap of horses, an action is 
brought for a fraud in the exchange, the defendant could be ad- 
mitted to prove that the horse he received was not worth the 
value set upon him by himself, at the time of the sale, or that 
the plaintiff had practiced a fraud upon him in the trade. The 
Judgment is affirmed. 


Per CURIAM. Judgment affirmed. 


WILLIAM S. WARD, v. DAVID W. SIMMONS, EXECUTOR. 


In reference to a Commissioner under the acts of Assembly,’81st chapter of Re- 
vised Statutes, section 119, and of. 1850, chapter 52, the Court has the power 


of making an order to examine the executor or administrator on oath. 


Action of Debt upon the Bond of the Defendant’s testator, 
tried before his Honor, Judge EL.is, at the Spring Term, 1854, 
of Carteret Superior Court. 

The defendant pleaded general issue, payment, set off, Stat- - 
ute of Limitations, fully administered generally and specially, 
debts of higher dignity, retainer, no assets ultra, &ec., relying 
mainly upon the plea of “fully administered.” At the Spring 
Term, 1852, of the Court, it was ordered that it be referred to 
William G. Bryan, to take an account of the defendant's admin- 
istration of the estate of his testator under the act of 1850, ch. 
52. At the present term, it was moved by the plaintiff that the 
order of the referee to state an account, be further amend- 
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ed so as to authorize and empower the commissioner to exam- 
ine the defendant on oath touching his administration.of the es- 
tate of his testator. This was objected to by the defendant's 
counsel, but allowed by the Court, and it was accordingly order- 
ed “that the said commissioner have power and authority 
to examine, on oath, the said executor as to his receipts, distribu- 
tions and other matters relative and pertinent to his acccount as 
executor aforesaid.”’ The defendant prayed and obtained an ap- 
peal from this order to the Supreme Court. 


Donnell and Green, for the plaintiffs. 
’ J. H. Bryan, for the defendant. 


Bartz, J. The interlocutory order, from which the appeal is 
taken, is founded upon the 119th section of the 31st chapter of 
the Revised Statutes, amended by the 52nd chapter of the act, 
of 1850. These enactments declare that “whenever suit shall 
be brought upon any bond given by any executor, Xc., or against 
any executor, Xc., it shall be the duty of the Court, at the ap- 
pearance Term of said suit, on motion of either party, to refer the 
same, &c., to the clerk or any other person, Xc., and such person, 
&c., shall take"an account, under the same rules, regulations 
and restrictions as are now provided for taking an account in a 
Court of Equity,” &. The defendant objects to the order, 
upon the ground that the Court had no power, by virtue of 
these statutes, to authorise the commissioner to examine him 
upon oath at all; but that, if it had, the authority conferred 
was greater than the statutes justified. We have no hesitation 
in saying that the terms, “same rules, regulations and restric- 


tions as are now provided for taking an account in a Court of 
Equity,” which define the power given to the Court of Law, will 
authorise an order for the examination of either party upon 
oath, if the Court of Equity be possessed of such power; and 
that it is, all the standard books of equity practice abundantly 
show. 2 Dan’l Ch. Pr. 1367, and note 1 Adams’ Eq. 382. « 
We see no ground for the complaint, that the order, objected 
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to, exceeded the power possessed by the Court. It restricts 
the examination of the defendant “to his receipts, distributions 
and other matters relative and pertinent to his account as ex- 
ecutor.” It could not have been less to have insured a full and 
fair examination of his accounts as executor ; and yet, it effectu- 
ally guards against any impertinent or improper enquiries. In 
the case of Futner v. McMiiian, Busb. Rep. 206, we held 
that the power conferred upon Courts of law, by the 86th sec- 
tion of the 31st chapter of the Revised Statutes, to compel 
parties to produce books or writings, was, by its reference to 
the rules of chancery practice, to be regulated by the power of 
the Court of Equity in such cases. The two statutes have very 
much the same object in view, and ought to receive a like con- 
struction. The order was proper, and must be affirmed. 


Judgment affirmed. 


DOE ON THE DEMISE OF WILLIAM C. LOFTIN ¥. RICHARD G. 
COBB. 


Possession of two tracts of land, adjacent to the one in controversy, for seven 
years, with color of title, though they had all three been conveyed in one 
deed, by separate and distinct descriptions, is not a possession of the land in 
question, and will not amount to a bar under the Statute of Limitations. 

Cutting of trees upon a tract of land susceptible of other uses and enjoyment, 
and feeding hogs upon it, under a color of title for seven years, do not consti- 
tute such a possession as will bar an entry. 


THis was an Action of Ejectment tried before his Honor 
Judge Batty, at the Spring Term, 1854, of Lenoir Superior 
Court. 

There were two counts in the declarations, one, upon the de- 
‘mise of William C. Loftin, and the other upon that of the trus- 
tees of the University. The plaintiffs claimed title from one 
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Thomas Box, to whom two grants had issued, one in 1757, and 
the other in 1760, which together covered the land in dispute. 
It was proved by a witness, now seventy years old, “that he had 
heard Thomas Box spoken of, and that it was said that he had 
left this country about, or soon after, the Revolutionary war, and 
went to South Carolina; that he had never known or heard of 
any relations he had left ; and he had never heard of him, or of 
his return, after he had left, and no person had appeared claim- 
ing to be his heir, that he had heard of.’ Plaintiff then intro- 
duced a deed from the Trustees of the University to William C. 
Loftin, one of the lessors of the plaintiff, dated in 1850, and he 
proved the defendant’s possession at the time of the service of 
the declaration. 

The defendant showed title to various tracts of land adjoining 
the one in question, to wit, deeds from one Mundine to Tisdale, 
in 1771, and from Tisdale to Richard Caswell, in 1775, and 
from Caswell to.Jesse Cobb, in 1783. 

The deed from Caswell to Cobb conveyed three tracts of land, 
by separate and distinct descriptions, and by separate and dis- 
tinct clauses of conveyance, one of which was the tract in ques- 
tion between the parties, which was adjoining the other two: of 
the two former tracts, the defendants had had a long possession 
of thirty years, both by residence and cultivation: of the other, 
the tract in dispute, they had no possession, except that for more 
than seven years, he, and those under whom he claimed, cut 
timber upon it, and hauled it off to a saw-mill on one of the 
other tracts, where it was Sawed into lumber, and that he, and 
those under whom he claimed, for that length of time, fed hogs 
upon it. The land was not swamp land, but was good turpen- 
tine land, having on it a good many pine trees, fit for making 
turpentine, which were not cut or carried off, but the timber 
trees during this period had been nearly all taken off. The. 
tract in question was wood land, and had not been cultivated, or 
in anywise improved or occupied. 

’ The defendant insisted that the plaintiff could not recover, 
upon the ground— 
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- Ist. Because Wm. C. Loftin had no title. 

2d. Because the persons under whom defendant claimed had 
possession of the adjacent tract, for upwards of thirty years, 
and being in possession of a part, he was in possession of the 
whole, under tne deed aforesaid, and that the law would presume 
a grant for the same land. 

3d. That, if the actual’ possession of the other two tracts 
would not in law be a possession of the tract in dispute, that the 
cutting of timber on the land, and having the same sawed at 
his mill, and feeding his hogs upon the land, constituted an ac- 
tual possession, and this continuing for seven years, under color 
of title, his defective title became a good one. 

As to the first objection, the Court instructed the jury, that 
though Loftin’s deed was invalid, the plaintiff would be entitled 
to recover upon the other demise, provided the land had escheat- 
ed to the University; that, if Thomas Box died without leaving 
any heirs, the lands would, by law, escheat to the trustees of 
the University; that the possession of the two tracts of land, 
adjoining the lands in dispute, was not a possession of that tract, 
and that the eutting of timber on the land, and having the same 
sawed, and feeding hogs upon the land, although this continued 
for seven years, was not such a possession as would, with color 
of title, give him a good title. 

Under these instructions, the jury found a verdict for the 
plaintiff, and the defendant obtained a rule for a new trial. Rule 
discharged and appeal. 


Person and Green, for the plaintiff. 
J. W. Bryan, for the defendant. 


Battie, J. Upon the trial, three objections were taken 
against the right of the plaintiff to recover, of which two only 
have been urged by the defendant’s counsel in the argument 
here. The proposition, that because the defendant, and those 
under whom he claimed, had been in possession for more 
than thirty years of the adjoining tracts of land, they there- 
by had possession of the tract in question, inasmuch as all the 
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tracts, though separate and separately described, had been con- 
veyed by one deed, has been properly given up. It cannot be 
supported upon principle, and is directly opposed by the authori- 
ty of the case of Carson v. Burnett, 1 Dev. and Bat. 546. 

The objection to the title of the Trustees of the University, 
under whose demisé the verdict for the plaintiff was taken, is 
founded upon an alleged error in the’Court, in leaving the ques- 
tion of escheat to the jury, as one of fact, instead of deciding it 
as one of law. But, by looking at the charge, in connection 
with the evidence, it will be seen that no such error as is sup- 
posed was committed.” The testimony of an aged witness was, 
that Thomas Box, the grantee of the land under whom the Trus- 
tees claimed, “had left the State about the period of the Revolu- 
tion, and had never since been heard of; that he had no rela- 
tions, and that no person had ever come forward, claiming to be 
his heir.” Surely, this wastestimony proper to be submitted to 
the jury, upon the question whether thesaid Box had died with- 
out heirs, and the jury were instructed that, if they found in the 
affirmative, then his land. had escheated to the Trustees of the 
University. There wasno question of heirship, such as wheth- 
er certain persons were not the heirs at law of Thomas Box, the 
grantee, to make it a question of law for the Court, and thus 
bring it within the principle of BRADForD v. Erwin, 12 Ired. 
291. The charge was, in effect, that, if the jury should find 
that Thomas Box had died, leaving no relations, then he died 
without heirs, and his lands escheated to the Trustees of the 
University, and to it, as thus understood, no just exception can 
be tgken. 

The last objection to the plaintiff's recovery, is the one mainly 
relied on, and has been argued with zeal and ability by the 
counsel on both sides. It is, that, supposing the plaintiff's les- 
sor had once had title, the defendant’s ancestor, John Cobb, had 
gained it from them by an adverse possession for more than 
seven years, under color of title; for that, cutting the timber off 
the land, and having it sawed at his mill, and feeding his hogs 
upon theland, constituted such possession as the Statute of Lim- 
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itations requires. The question raised by the objection then is, 
whether the acts specified, continued for seven years, are sufficient, 
as a possession, to make good a defective title. This question 
we do not consider an open one: the principle having, as we con- 
ceive, been definitively settled by repeated adjudications of our 
Courts against the defendant. The first case, in which it was 
discuased and decided, was‘ANDREWs v. MuLForD, 1 Hay. Rep. 
811.. Where the Court say that a person relying upon a pos- 
session under the Statute, ‘‘ must take possession with such cir- 
cumstances, as are capable in their nature of notifying mankind, 
that he is upon the land claiming it as his own—as in person, or 
by his tenant ;”” and they held that a claimant did not acquire 
possession by putting his cattle upon the land to range upon it. 
“ Cattle may be a long time ranging upon land, without its being 
publicly known whose they are, or that they were put upon the 
land by a third owner, or that he meant to claim it; but if a 
man settle upon the land by himself or tenants, and continues 
that possession, builds a house, or clears the land and cultivates 
it, his claim then becomes notorious, and gives fair notice 
to the adverse claimant to look to his title.” The same princi- 
ple is clearly stated by the Court in Grant v. WINBoRNE, 2 
Hayw. Rep. 56. “The law has fixed the term of seven years, 
both for the benefit of the prior patentee and the settler, that 
the latter might not be disturbed after that time; and that, in 
that time, the prior patentee might obtain notice of the adverse 
claim, and assert his own rights. Hence arises the necessity 
that the possession should be notorious and public, and in order 
to make it so, that the adverse claimant should either possess it 
in person, or by his slaves, servants or tenants, for feeding of 
cattle or hogs, or building hog-pens, or cutting wood from off 
the land, may be done so secretly as that the neighborhood may 
not take notice of it; and if they should, such facts do not 
prove an adverse claim, as all these are but acts of trespass. 
Whereas, when a settlement is made upon the lend, houses erec- 
ted, lands cleared and cultivated, and the party continues openly 
in possession, such acts admit of no other construction than this, 
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that the possessor means to claim the land,as his own: in order 
to make this notorious in the country, he must also continye in 
the possession for seven years; occasional entries upon the land 
will not serve, for they may be eicher not observed, or, if observ- 
ed, may not be considered as the assertion of rights; and, from 
this view of the subject, arises the following definition of a pos- 
session which is calculated to give » title: ‘A possession, under 
color of title, taken by a man himself, his servants, slaves or. 
tenants, and by him or them continued for seven years together.” 

In GREEN v. Harman, 4 Dev. Rep. 158, it was held, that 
the overflowing of land, by stopping a stream below, was not a 
possession which would perfsct a defective paper title, nor would 
the cutting of timber trees upon the land have that effect. In 
discussing the latter question, the Court say, “that it is not en- 
tirely clear of difficulty. There is much land in the State, of 
which nearly the whole value consists in the timber, its fertility 
not being sufficient to induce a prudent proprietor to erect habi- 
tations or clear a plantation on it. In such cases, the timber is 
frequently all taken off, and it would not seem easy to give more 
positive evidence of asserted uwnership and of enjoyment. On 
the other hand, any rule that could be laid down. would be so 
wanting in precision as to the extent to which the trespasses should 
be carried tu constitute an ouster, as to leave the whole subject 
in uncertainty. It is safest to require an actual occupation, 
such as residence or cultivation; something to make it emphati- 
cally the party’s close, which is in conformity to the ancient 
rule of the common law, and also to the application of it to our 
situation, as early made in this State, in the cases of ANDREWS 
v. MuLForD, and Grant v. WinBOoRNE.” The Court then go 
on to intimate that the making of turpentine, as practised in 
the Eastern part of the State, would be a sufficient possession, 
as being an operation partaking of the nature of cultivation. 
“Tt cannot be pursued secretly, and does not consist of single 
acts of trespass, like cutting down trees and carrying them 
away; but requires a continued attendance on the land for s 
seen Wd portion of the year, and from year to year, asthe 
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game trees are worked for several years in succession.” This 
intimation was carri¢d out into a direct decision in the case of 
Bynum v. Carrer, 4 Ired. Rep. 310. The principle establish- 
ed by these adjudications and some others, (see Burton v. Car- 
kutH, 1 Dev. and Bat. 2, and Gricurist v. McLaveu.in, 7 
Tred. 310,) is still further strengthened by the cases to which 
we shall now advert, which are, from necessity, exceptions to it. 
In Stupson v. Biount, 3 Dev. 34, and TrEDWELL v. Reppick, 
1 Tred. Rep. 56, it was decided that cutting timber and making 
shingles in a swamp unfit for cultivation, continuously for seven 
years, is a good possession under the statute. “It is exercising 
that dominion over the thing, and taking that use and profit, 
which itis capable of yielding in its present state. It is all that 
can be done, until the subject shall be changed. It is like the 
¢ase’stated in the books, of cutting rushes from a marsh. This 
is sufficient, though it might appear that dykes and banks would 
make the marsh arable.” Again; it was held in WILLIAMs y. 
Bucnanan, 1 Tred. 535, that, as to a stream not navigable, 
keeping up fish traps therein, erecting and repairing dams 
across it, and using it every year, during the entire fishing sea- 
son, for the purpose of catching fish, constitute an unequivocal 
‘possession thereof. “ Possession of land is denoted by the ex- 
ercise of acts of dominion over it, in making the ordinary use, 
‘and taking the ordinary profits of which it is susceptible in its 
present state, such acts to be so repeated as to show that they 
are done in the character of owner, and not of occasional tres- 


r. 

If we test the case before us, by applying to it the principle 
‘thus clearly settled by a series of decisions, running through a 
‘period of many years, we shall find that the defendant's claim 
of title, arising from possession, cannot be sustained. The land 
‘is not swamp land, but good turpentine land, having a great 
number of pine trees upon it, fit for making turpentine. The 
feeding of hogs upon it, and ‘cutting of timber trees from it, 
was not making the ordinary use, and taking the ordinary profit, 
‘of Which it was susceptible in its present state, and did not, 
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therefore, show that the acts were done in the character.ef 
owner, and not of an occasional trespasser. The judgmeng 


must be affirmed. 
Judgment affirmed. 


4 


JONATHAN JENKINS v. LUCY T. PEACE. 


‘Where a father, who was in embarrassed circumstances, sold to his two daugh- 
ters, who lived with him, three slaves, for a fair price, a part of which wag 
paid down, and the remainder was to be paid toward bona fide debts which. 
the father owed,which payments were made accordingly: Hetp by the 
Court, that this was not a fraud, inlaw, upon the rights of a creditor, existing 


at the time of the transaction, so as to authorize a Court thus to declare it. 


Tu1s was an action of Replevin, tried befofe his Honor 
Judge CALDWELL, at the Spring Term, 1854, of Warren Su- 
perior Court. 

The action was brought to recover a slave by the name of 
Mourning, formerly the property of John T. Peace: the plain- 
tiff claimed title as a purchaser at an execution sale. The exe- 
cution, under which the sale was made, was in favor of the 
plaintiff, against John T. Peace, returnable to May Term, 1846, 
of Granville County Court. 

The defendant claimed title under a bill of sale from her 
father, John T. Peace, above named, dated May 4th, 1844, 
which purported to convey to her the slave in question also 
another slave, named Peyton, at the price of $400. It appeam 
ed in evidence, that John T. Peace made a bill of gale, of the 
same date, to his daughter Elizabeth, of a slave by the name of 


William, at the price of $250; both of the said bills of sale 


were in due form, and were proved and registered. It was 
proved, by the subscribing witness to the bills of sale, and by 
another witness, who was present at the time of their execution, 
that, immediately before the time of the execution of these in- 
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struments, it was agreed between John T. Peace and his daugh- 
ters, that he should convey these three negroes to them, at the 
price of $650, for which they were to pay him $250 in cash, 
and were to pay four debts which the father owed, making, as 
was proved, about the balance of the $650, which sum of $650. 
was proved to,be about the value of the slaves. Immediately 
after the.bills Of sale were made, the daughters paid their father 
the sum of $250, and agreed and undertook verbally with John 
T. Peace, to pay the debts above mentioned. The subscribing 
witness to the bills of sale, who was also one of the creditors, 
testified that, about eight months after the date of the bills of 
sale, the daughters, Lucy and Elizabeth, put their parol under- 
taking for the payment of these debts into writing, and after- 
wards paid the same, except a portion of the interest, which was 
not charged. It also appeared in evidence, that, sometime after 
the date of the bill of sale, the daughters gave their note to 
one Rosa Jinkens, one of the fatier’s creditors, for the amount 
of her debt, and afterwards paid the same: they also paid a 
debt between the years 1846 and 1850, to one Rosa Blackwell, 
with the exception of a small portion of interest, which was 
given them. It was also in evidence, that, shortly after this 
contract and sale, the defendant applied to James Hockady, one 
of James T. Peace’s creditors, to settle his debt, and that she 
afterwards paid it. It appeared from the evidence, that these 
debts were bona fide due, and owing at the date of the bills of 
gale. The defendant lived with her father before the date of 
the bills of sale, and continued so to reside with him, up to the 
time of his death in 1846. What control, if any, was exercised 
by John T. Peace over the slaves, after the making of the bill 
of sale, did not appear in evidence. Josiah Peace, the witness 
to the bill of sale, who was also a creditor, stated that the 
amount of his debt was not mentioned at the time of this trans- 
ection ; indeed, that at that time, it was not known to him. 

The plaintiff was a creditor of the father in 1842 or 43. In 
July, 1844; he brought suit and prosecuted it to a judgment, 
end, in March 1846, caused the slave in question to be sold un- 
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der the execution issuing thereon, when he purchased her. It 
was in evidence, that John T. Peace was in embarrassed circum- 
stances, in May 1844, that he had been so for years before, and 
remained so afterwards, until the time of his death. There 
was a great deal of other testimony in relation to the fraud, 
which it was agreed, by counsel below, need not be stated. The 
facts stated, concerning the execution of the bill of sale, and 
the existence of the four debts, and their assumption and pay- 
ment, were proved by witnesses introduced by the defendant. 

The counsel for the plaintiff insisted that supposing all that 
had been proved by the defendant to be true, it was a fraud im 
law, and moved the Court so to charge the jury; the Court de- 
clined so to charge, remarking that it was a mixed question, and 
went on to explain the law arising from the facts. 

For refusing to instruct the jury as requested by counsel, the 
plaintiff excepted. 

The jury found a verdict for the defendant. 

Rule for a venire de novo; rule discharged, and appeal to the 
Supreme Court. 


Winston and Ransom, for the plaintiff. 
Miller, J. H. Bryan and Moore, for the defendant. 


Nasu, C. J. His Honor, who tried the case below, could not 
give the instructions prayed for. If all the facts proved in be- 
half of the defendant were true, the transaction between her and 
her father was not in law a fraud. John T. Pearce, the father, 
was the owner of three slaves, whom he sold to his twe daughters, 
the defendant and her sister, Elizabeth, at the price of $650. 
Two of the slaves, of whom the negro in question was one, were 
conveyed to the defendant at the price of $400, and the other 
to Elizabeth, at the price of $250. Atthe time of making and 
executing the contract, the sisters paid in cash $250, and the 
remaining $400, it was agreed, should be discharged by the pay- 
ment of certain specified.debts then due and owing by the fath- | 
er, and amounting to about the sum of $400. The price agreed 
on was a free and fair one, and the specified debts to be paid by 
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the sisters were afterwards paid by them. The father at the 
time was in embarrassed circumstances, and then owed a debt te 
the plaintiff, which is still due and unpaid, and the negro now in 
dispute is looked to by him as the source from which he is to get 
His judgment. The whole question was properly left to the jury. 
Before us it has been urged that the Court ought to have given 
the instruction asked for, because the promise by the daughters 
Wasa promise to pay the debts of another, and not being in wri- 
ting, was under the Statute void, and their subsequent payment 
of them could not render the previous promise good, as it was, 
® voluntary agreement on their part. The principle on which 
the argument rests is correct, but the argument itself rests on an 
assumption not warranted by the facts. The promise by the 
daughters to p«y the creditors of their father, was not a prom- 
ise to pay the debt of another, but an original promise to dis- 
charge their own debt in a particular and agreed way—a prom- 
ise founded on a new and valuable consideration. There is no- 
thing in the law of debtor and creditor which forbids the latter, 
however much indebted, from selling any portion of his proper- 
ty, provided he does it bona fide, without any intent to de- 
fraud, hinder, or delay his creditors. Nor can the sale be 
otherwise than legal, when he sells for the purpose of pay- 
ing his creditors, though they may be preferred creditors, 
Lge v. FLANNAGAN, 7th Ired. 471. Nor is a parent forbidden 
to sell to his child; the only difference would be, that the latter 
‘would be held to fuller and stricter proof of the fairness of the 
transaction. In this case, one of the creditors of the father is 
the subscribing witness tothe conveyance. “ By the purc‘ase of 
the negroes, the daughters became indebted to the father for the 
amount of the purchase money. They paid more than two- 
thirds at the time, and the remainder was left in their hands to 
discharge certain debts due by the father ; and the debts so spe- 
cified were paid by them, and the payment discharged the debts 
the father owed, and the debt they owed him. In fact, the 
amount left in their hands was the moncy of the father, which 
might have been recovered of them by him, at any time, before 
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they had appropriated it as directed, or before they had made 
themselves responsible to the creditors for it. It is true, the 
original indebtedness discharged by the plaintiff and her sister, 
was that of the father ; but their promise was a new and origi- 
nal promise for a. new and valuable consideration, and is not 
within the Statute of 1826, ch. 10, sec. Ist; San. 211., note a.; 
Cooper v. CHAMBERS, 4th Dev. 261; AsHFoRD, Vv. RoBINSON, 
8th Ired 117. The principle there decided.meets this entirely, 
The case does not come within the operation of our statute, and 
is not an attempt to substitute a valid for a void contract. The 
promise ty pay over the amount of the deferred payment to the 
creditors of the father was a valid promise, and their actual pay- 
ment a valid one. 


Judgment affirmed. 


J. M. HEATH AND AVA HEATH. BY THEIR GUARDIAN, v. R. 
J. GREGORY. 


A sealed note, signed by one of two partners, cannot be given in evidence te 
establish “ an account stated” in a suit brought against the partner who did 


not sign it. 


THIs was an action of Assumpsit, commenced by a warrant from 
a Justice of the Peace, and brought by successive appeals to the 
Superior Court of Wayne county, where it was tried before his 
Honor Judge E.is, at Spring Term, 1854. 

Upon the trial, the plaintiffs offered in evidence the following 
sealed obligation: 

“Twelve months after date, we, or either of us, promise to 
pay Wm. B. Taylor, Guardian to the minor heirs of Mark 
Heath, dec’d, the sum of sixty two dollars, for value received, ag 
witness our hand and seal, this 6th day of Dec. 1845. 

“Greeory & Heatu, [SEAL.] 
“H. S. HaMuet, [SEAL. ] 
“Wa. H. Taytor, _‘[SEAL.]” 
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It was admitted that this bond was signed and sealed by 
Heath, the partner of Gregory, in the absence of the latter, 
and without any sufficient authority from him to execute a deed. 
The plaintiff proved that the defendant and Heath were part- 
ners in trade; that this note was given for the hire of a slave, 
the property of the plaintiffs, who were then minors; that Tay- 
lor, the obligee in the bond, was then their guardian, and the 
slave was hired from him. The slave went intu the employment 
of the defendant and Heath, and served with them the term for 
which he was hired. 

It was conceded by the plaintiff’s counsel that lie could not 
recover upon the bond against the defendant (Gregory,) because 
he had not executed it; but he contended that the seal should 
be regarded as sarplusage, and the paper writing treated as @ 
liquidated and signed account, for which they were entitled to 
recover in this action, commencing by warrant, though the sum 
exceeds sixty dollars; that the proofs explained the paper writ- 
ing, and showed for what the account had been rendered. 

The defendant objected to the recovery— 

Ist. Because the bond was not evidence of a liquidated ac- 
count; that, if read at all, it must be read as a bond, and ag 
such it was not binding on him, because he had not executed it. 

2d. That, if it be regarded as a liquidated and signed account, 
then it must be regarded as an account with Taylor, the obligee 
in the note. 

, 8d. That the note did not specify any thing which could be 
the subject of an account ; that it was merely a promise to pay 
8 sum of money, and could not be explained by the evidence. 

By the consent of parties, a verdict was entered forthe plain- 
tiff, subject to the opinion of the Court, upon the question 
reserved, as to the plaintiff's right to recovcr upon the facts 
presented. 

Subsequently, the Court, being of opinion that the plaintiff 
could not recover, set aside the verdict, and directed a non-suit 
to be entered, according to the agreement of the parties, from 
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which judgment the plaintiff prayed an appeal to the Supreme 
Court. 


Husted and Dortch, for the plaintiff, argued as follows ; 

1st. The warrant was originally brought for the “sum of $63 
due by note,” and in the County Court -was amended to “ assump. 
sit’ for the same amount. It was clearly within the jurisdie- 
tion of a single magistrate at first; and it is contended that 
the amendment allowed during the pendency of the suit could 
not oust. thiaf jurisdiction ; in analogy to the known rule in 
equity, that’when the Court for any purpose has jurisdiction of 
a case, it holds that jurisdiction for all other purposes, whether 
this would entitle the party to equitable relief or not. 

2d. Though it is coneeded that Heath did not and could not 
bind the defendant Gregory by the seal, as in a bond, still it is 
contended, that as the defendant would have been bound in 
assumpsit, had there been no seal, there is no inconsistency in 
confining the effect of the seal to Heath himself, whom it cer+ 
tainly bound, and rejecting it as to Gregory, who never adop- 
ted it, and whom consequently it did not bind. It was a seal 
as to Heath, and not as to Gregory.. Heath was bound ins 
bond, and Gregory in assumpsit, as if he had signed his own 
name to the instrument, without a seal. 

3rd. At all events, this instrument is effectual as a liquidated 
account, signed by the party te the bond thereby. The unav- 
‘ thorised use by Heath, of a seal, cannot vitiate the instrument 
as the acknowledgement of an account. The acknowledgment 
' of payment by one partner, using the partnership name under 
seal, must certainly discharge a debt. So of a release or dis 
charge in form. So such admission as would take a debt out of 
the Statute of Limitations, made in writing, with a seal attach- 
ed, would surely revive the debt against the co-partnership. In 
all these cases, a seal would be unnecessary to accomplish the 
purpose designed, and would, most unquestionably, be rejected 
as surplusage, “ut es magis, &c.”” Where is the principle that 
distinguishes the above cases from this? It cannot be contend- 
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ed, because, that in the one case a debt is contracted, and in 
the other a debt is discharged; that the seal may be rejected 
as surplusage, in instruments purporting to release a debt, but 
must pe stringently retained, so as to vitiate a similar effort to 
acknowledge *. just debt. For, at least in the ease of the ad- 
mission, sufficient to bar the operation of the Statute of Limita 
tions, it is, if not the creation of a new debt, a revival of an 
old one, that hud been extinct by time. 

It is contended that the true rule ought to be and is, that in 
instruments requiring a seal, one co-partner cannot bind another 
without either his authority previously given, or-his subsequent 
adoption and ratification ; but where instruments require no seal, 
and are equally effectual without one, and a seal has been inad- 
vertently affixed, it should be rejected as surplusage, and not al- 
lowed to frustrate the true intents of the parties, and sacrifice 
the rights of the creditor to a refined technicality. 

4th. The seal thus being disregarded as to the defendant 
Gregory, the instrument, aided by the proofs stated in the case 
may well be regarded as a tiquidated account due to the plain- 
tiffs and signed by the defendant, by which he became liable un- 
der our act of Assembly. For, though in form it was a tran- 
gaction with a Guardian of the plaintiffs, then infants, it was for 
the hire of their slave, whose services the defendant enjoyed, 
and for their benefit. 


J. H. Bryan, for the defendant. 


Pearson, J. There is noerror. The note offered in evidence 
is, manifestly, as against the defendant, not ‘an account 
stated in writing and signed by the party t» be charged there- 
with.” 

It was very ingeniously argued that the seal might. be reject- 
ed as surplusage, and as a partner was authorised to sign the 
name of his co-partner, the note might be considered as signed by 
the defendant. 
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To avoid unnecessary argument, suppose the objection as te 
the signing is removed. There remain two others. The debt 
is not stated as due to the plaintiffs, but as dueto W. B. Taylor. 
There is no “account stated in writing;” no item is given—it 
does not appear in writing for what the $62 was due. So the 
utmost stretch of ingenuity cannot suggest a ground upon which 
the note can be considered an “account. stated in writing.” 

As the cause of action exceeds the sum of $60, a single jus 
tice has no jurisdiction. 


Judgment affirmed. 


DANIEL McKEETHAN v. WILEY ATKINSON, ET AL. 


The presumption of payment, created by the act of 1828, from the lapse of tem 
years, is rebutted by the payment of a part of the sum within ten years be- 
fore suit brought. And this is the case as to the joint obligors who are su@> *.: 
ties as well as the principal who makes the payment. 


Tuis was an Action of Debt, tried before his Honor, Judge 
Saunpers, at the Spring Term, 1854, of Bladen Superior 
Court. 

The plaintiff declared upon a bond for one hundred and twen- 
ty-two dollars payable to John McKeethan, Administrator of the 
estate of Dugald McKeethan, deceased, due twelve months af- 
ter date, and dated the 6th of February, 1837, signed by G.J. 
McKeethan, W. Atkinson, and Robert Murphy, on which there 
was a credit of $13.03, endorsed the 5th of October, 1844. 
This suit was brought the 5th of April, 1850. The plaintiff re- 
lied on the presumption of payment from the length of time, 
and showed that both Atkinson and Murphy were solvent. 

To meet this objection, plaintiff discontinued as to the obli- 
gor, G. J. Atkinson, and introduced him as a witness, who proved 
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that the bond was executed by him, Atkinson, and Murphy; 
that the payment of $13.03, endorsed on the bond as paid on 
the 6th of October, 1844, was correct ; that he was the princi- 


pal in the note, and Atkinson and Murphy were but sureties, © 


‘and that in September, 1844, he made an additional payment of 
sixty dollars. 

Upon this state of facts,the Court was of opinion that the 
presumption of payment was rebutted, and so instructed the ju- 
ry, who thereupon rendered a verdict for the plaintiff. 

Rule for a venire de novo; rule discharged, judgment and a 


peal. ‘ 


Person, for plaintiff. 
D. Reid, tor, defendants. 


Pearson, J, The question is, does the fact that a principal in 
« bond makes a payment of $13.03, and another payment of 
$60, both within the time of presumption, (10 years,) rebut, as 
against the sureties, the presumption of payment, which is made 
by our statute from the lapse of ten years? 

Without entering into the question whether the acknowledge-» 
ment of a debt which is. barred by the statute of limitations, 
by a partner after the dissolution of -the firm, will revive the 
debt as against others who had been members of the firm, or 
whether a payment org acknowledgement by one obligor, after 
the time necessary to make a presumption of payment, will re- 
but that presumption, we are clearly ofopinion that a payment 
made by one obligor, before the expiration of ten years, takes 
the case out of the rule of presumption, and of the reason upop 
which it is founded, until there be ten ycars after the time of 
the payment. 

The rule is based on the ground, that if nothing issaid or done 
by the parties, by which the existence of the debt is recognised, 
for the space of ten years, (by our statute) the debt, although 
secured by deed, shall be presumed to have been paid. 

But if a payment*has been made by one of the parties, say 
the principal obligor, whose duty it was to make the payment 
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within ten years, then something has been done, and the rege 
son of the rule ceases. If this be not so, the principal may 
make payments towards the principal debt, and may pay up the 
interest annually, and still, after the expiration of ten years, the 
sureties may insist the law raises a presumption that the whole, 
debt has been paid. The .reply is, the payments were made 
for your benefit—if sued, you could have claimed credit for the 
amount; and, in short, the note ha#not been suffered to lie over 
without anything being said or done, for more than ten years. 
The creditor has been diligent, and the maxim “ leges vigilanti- 
bus non dormientibus”’ applies to you. 


Judgment affirmed. 


ROGER KIRKHAM v. JOHN P. COE, WESLEY A. COE, AND ALFRED 
E. CAUSEY. 


In an action on the case, for wrongfully sueing out an attachment, it is sufficient 
to show a want of probable cause. It is not necessary to show that defen- 
dant was actuated by malice. 


THIs was an action on the case for wrongfully sueing out At- 
tachments, tried before his Honor, Judge ManLy, at the Spring 
Term, 1854, of Guilford Superior Court. 

The plaintiff introduced a witness by the name of Sidenham, 
who proved that, at the request of Wesley Coe, he went, shortly 
after daylight, on Monday morning, to plaintiff's house, and he 
assisted.the defendant, Wesley, to remove from the crib of the 
plaintiff some thirty-five or forty bushels of corn. This defen- 
dant assigned as a reason for going so early, that he expected 
that others would be at the crib that morning, and that he might 
as well have his debt as any body else. Upon cross-examina- 
tion, this witness stated that the plaintiff was in the habit of 
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Wagoning to the South, flour, grain, spirits, bacon, &c., of his 
“own production, and sometimes articles of this description pur- 
chased from others. He also testified that John P. Coe ‘said, 
while removing the corn, that he thought he might as well save 
his debt as others, and he believed that the plaintiff would not 
return ; that there was no one at the plaintiff's house when he 
went there with the defendant, Wesley, that morning, but on re- 
turning home with his wagon, the same morning, he saw smoke 
in the plaintiff's chimney, and in a short time, learned that the 
plaintiff was at home; that he was a near neighbor to the plain- 
tiff, who had been to the South with his wagons on a previous 
trip; had sold a wagon, returned home on Thursday, and start- 
ed back on Saturday, with a load of Bacon, for the Scotch Fair, 
taking along with him his wife and only child; that plaintiff had 
stock, crop, and other property, but in whose charge, or whether 
left in charge of any one, he had no personal knowledge. 

The defendants introduced and read the affidavits upon which 
the attachments were founded, in which the defendants, John 
and Wesley, swore that they had reason to believe, and did be- 
lieve, that plaintiff had absconded, or removed himself from Guil- 
ford county, or so concealed himself that the ordinary process 
of law could not be served on him. 

A witness named Scott, was called for the defence, who swore 
“that he was a neighbor of the plaintiff, and that on his return 
from the first trip, plaintiff had applied to him for his wagon, 
‘and urged him to let him have it, but he had refused to do so, 
assigning, asa reason for such refusal, that he was about to use 
the wagon himself; but the witness told another neighbor by the 
name of Moore, that his true reason for not letting plaintiff 
have his wagon was that he feared he would not return. 

Moore, the person last referred to, was then introduced; who 
stated that he was working in the shop of the defendant, John 
P. Coe, when the above mentioned communication was made -to 
‘him, and that on the same day at dinner, on its being menticn- 
ed by another neighbor who was present, that plaintiff had gone 
again, he told them what Scott had said to him, and thereupos 
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J.P. Coe said he would go to Newton Swaim’s, and see him 
about it, and that afternoon he went to see Swaim. This wit- 
ness also testified that on that or the same day on which the 
corn was brought to the defendant’s, the plaintiff came to the 
house of the defendant, John P. Coe, about ten o'clock in the 
forenoon. and complained about the defendant’s sueing out the 
attachments, and removing the corn, and offered to pay the debts 
against him, if they would haul the corn back. Defendant, 
Wesley, said he would do what his brother would do, but they 
refused to haul the corn back, but offered to lend plaintiff their 
wagon to haul back the corn if he would pay their debt and all 
their costs, which offer was declined by the plaintiff, alleging 
that his horses were tired. 

The defendants then introduced a witness by the name of 
Landreth, a neighbor of plaintiff, who testified that John P. 
Coe asked him what they thought about plaintiff's coming back, 
to which he (witness) replied that there was a difference of opin- 
ion ; some thought he would come back, and some thought he 
would not. 

F. Fentress was introduced by the defendants, and they offer- 
ed to prove by him that he had also sued out attachments. The 
defendant’s counsel was asked if the defendants had knowledge 
of this before they sued out their attachments, to which the 
counsel replied that they were not prepared to show that ; where- 
upon, the testimony was excluded by the Court; but the wit 
ness went on to state that he lived some four or five miles from 
the plaintiff, and, it was understood in the neighborhood, that 
the plaintiff was considerably indebted for one of his means. 

Plaintiff, in reply, read in evidence the deposition of Newton 
Swaim, who stated, in substance, that John P. Coe came to see 
him the day before the attachments were sued out, when wit- 
ness explained to him that plaintiff had gone with a load of Ba 
con to the Scotch Fair, and that he had loaned him his wagon; 
that he lived in a quarter of amileof the plaintiff; that plaintiff 
owed him more than he owed the defendants; that witness 
had no doubt plainliff would return, to which Coe replied that 
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he never did believe but that the plaintiff would come back. 
This witness, also, on cress-examination, testified that he had re- 
fused to become bound for the property levied on. 

The plaintiff showed, by several witnesses, that he was not 
from home longer on the last trip than usual; that he was from 
home about the'length of time usually consumed in such a trip. 

Robert Kirkham, a witness for the plaintiff, testified that 
plaintiff returned from the South on Thursday, and started back 
on Saturday of the same week, with a load of bacon, which he 
had bought in. the meantime ; that he had sold his wagon on tne 
first trip, and had a horse either stolen or strayed from him om 
the trip just made; that he was anxious to get to the Scotch 
Fair, under the belief that the horse might be brought to that 
place for sale, if he had been stolen, or that he would hear from 
him, if he had strayed; that he and plaintiff. went to the Fair 
together; that plaintiff had relations living near the e, 
where the Fair was held; that four miles this side of thé Fair- — 
ground, plaintiff started in a buggy to take his wife and child 
to one of his relations, leaving his wagon and load to be taken 
by witness to. the Fair; that the plaintiff came to the Fair, took 
charge of his wagon and load, and was selling his bacon when 
witness left. Witness returned from the Fair by the way of 
Fayetteville, and arrived at home one day before the plaintiff re- 
turned with his wife andchild; that when he left the plaintiff at 
the Fair, he had not sold out his load; that plaintiff had not 
been from home longer than usual with persons on such trips; 
that he went with plaintiff the same day when the corn was re 
moved to the defendant’s, John P. Coe, to whom he complained 
of the issuing of the attachments and the removal of the corn, 
and that Coe said in reply that he never did believe that he had 
run away, and he never did believe but that he would come back, 
but he thought he had as well have his debts as other people, 
Plaintiff offered to pay the defendants if they would send the 
eorn back, which they refused to do, and offered to loan him a wa- 
gon; that it was the general understanding in the neighborhood 
that Newton Swaim attended to the plaintiff's stock, and had the 
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hogs in his absence; that plaintiff got back to his father’s on 
Sunday night, and staid there all night, which was a mile from 
his own residence, and the eorn was removed early next morning. 

Another witness of the plaintiff, Peter Kirkman, testified that 
he had been to the South on the trip before with the plaintiff, 
and that the plaintiff had a horse stolen or strayed from his 
wagon in the night time, near the fair grounds, on their return 
home; that this was five days bcfore the Scotch fair, and 
defendant’s object in going back was to try to get the horse. 
He also stated that plaintiff had relations near the fair grounds. 

Plaintiff's witness, Franklin Swaim, testified that on the day 
the attachments were levied, he saw the defendant at the plain- 
tiff's house, and John P. Coe said he did not believe plaintiff 
would come back; and they were going to bring on the corn in 
the crib; that they went to the house of Newton Swaim and 
got the bags from him. Witness wanted them to bring on the 
cattle, as they could remain in the stalk-field, till it would be 
seen whether plaintiff would come back, to which defendants 
objected; that the cattle was worth more than the debts amount- 
ed to. 

The only question made was, whether on the whole testimony 
the defendants had probable cause for suing out their attach- 
ments, on which the court was against defendants, and instruct 
ed the jury to that effect, who found a verdict for plaintiff. 

Rule for a venire de novo; rule discharged. Appeal. 


Miller, for the plaintiff. 
Morchead, for the defendants. 


Pearson, J. From the manner in which the case was put to 
the jury, the defendants are entitled to have the benefit of every 
inference of fact that the jury was at liberty to draw from the 
evidence. 

But we fully concur with his Honor, -that even in the most 
favorable point of view, the defendants had no probable causeto 
believe, -” the plaintiff “ was fraudulently eluding the ordinary. 
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process of law, or had privately removed, or so absconded, ab- 
gented or concealed himself, that the ordinary process of law 
@ould not be served on him.””. ApraAMs vy. PENDER, Busb, 261. 

We are bound in charity to suppose that, at the time the de- 
Pendants took the oath required by law, before an attachment 
ean issue, they did believe that the plaintiff had, in the language 
ef the country, “‘run away ;” but it is clear, there was no good 
ground for this belief, and no fair-minded man, who had a due 
regard for the rights of others, would have come to any such 
eonclusion. So the defendants, if such was their belief, must 
haye persuaded themselves into it from an extreme eagerness to 
eollect their debt. We, also, in charity, suppose they were igno- 
rant of what the law requires before an original attachment can 
rightfully be taken out. 

Admit, that as the plaintiff was “considerably indebted for 
ene of his means,’”’ and had got back from a trip on Thursday 
without his wagon and. one horse, when it was known that he 
had left home again on Saturday, taking his wife and child, a 
prudent,creditor would .have been put on enquiry ; still, when 
he found that his debtor had gone off in the usual way, (in the 
day time,) with bacon that he had bought from one person, in a 
wagon that he had. borrowed from another, and said that he was 
going to the Scotch Fair, near to which place his wife’s relations 
lived, and that he had left his cattle, hogs, crop, corn, &c., in 
eharge of a neighbor, to whom he had given his keys, all sus- 
picion would have been removed, or, at least, a conclusion would 
have been suspended until after the time when it might be ex- 
pected the debtor, if he was acting honestly, would return. As 
there was nothing suspicious in the manner of his going away, 
the debtor was entitled to a few days of grace at least, to see 
whether he would come back, before he could be charged with 
absconding and fraudulently concealing himself to avoid service 
ef the ordinary process of law. 

It was insisted upon im the argument here, that, to support 
the-action, malice must be proven as well as a wantof probable 
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cause. We do not think so. There is a marked difference be 
tween this action, and one for malicious prosecution. | 

It is the policy of the law to encourage the citizens of the 
country in their efforts to bring public offenders to the notice of 
the Court, to the end that they may be regularly put on trial 
Hence, one who institutes proceedings for that purpose is im 
some measure protected, and he does not expose himself to am 
action merely by acting without probable cause: it must appear 
also that he acted from malice. It is true, malice is usually in- 
ferred by the jury from a want of probable cause, and without 
explanation, it is the duty of the jury to make the inference; 
but it may be rebutted, and, if so, the action fails. 

But, when one, in the assertion of a civil right, resorts to an 
extraordinary process, without probable cause, and thereby in- 
jures his neighbor, there is no ground of public policy upon 
which toexcuse him. It is a matter between private citizens, and 
if the wrongful act of one causes loss to another, there is no 
reason why compensation should not be made. Whether im 
such a case proof of malice would entitle the party, not only to 
compensation, but to vindictive damages, is a question not now 
before us. It is sufficient to say, malice need not be proven in 
order to support the action, for the damage is the same to the 
plaintiff, and the “ gist’’ of action is that the defendant had in- 
jured him, caused him to sustain damage wrongfully, by sueing 
out the process without probablecause. ABRAMS V. PENDER, ce 
ted above. Indeed, the bond which the Statute requires is to 
provide against wrongfully sueing out the attachment, which 
does not embrace the idea of malice, except so far as it may 
have a tendency to aggravate the wrong of causing loss to ane 
ther, by having his property seized without probable cause, for 
believing that he has absconded or coneealed himself to avoid 
the ordinary process of the law. 

By way of further illustration, we have seen that if one inst# 
tutes a criminal proceeding, although it turns out that the-per- 
sen charged is innocent, the prosecutor may defeat an action for 
malicious prosecution, by showing that he had probable’ cause, 
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But if, instead of instituting a criminal proceeding, the party 
utters slanderous words, he cannot defeat an action, by showing 
that he had probable cause ; he can only justify by proving the 
truth of the charge, because the public could, by no possibility, 

Whe benefitted by the slander. This shows that the action for ma- 
licious prosecution stands on peculiar grounds, which clearly 
distinguisa it from an action like the present, and from the ac- 
tion of slander. To maintain an action like the present, it is 
sufficient to show a want of probable cause.* To maintain an 
ection of slander, it sufficient to show malice. To maintain an 
action for malicious prosecution, both a want of probable cause. 
and malice must be shown. 


Per CuRIAM. Judgment affirmed. 


’ SUSAN N. TITOMPSON v. WALTER N, TITOMPSON. 


A widow is entitled to dower in land, covenanted to be conveyed to her hus- 
band. 
Tuts was a Petition for Dower, heard before hig Honor Judge 
MANLy, at the Spring Term, 1854, of Orange Superior Court. 
The cause was heard upon the petition and answers, and the 
following are the facts of the case: The petitioner is the widow 
of Porter Thompson, who, having made his last will and testa- 
ment, died in 1853. From this will the widow dissented, and 
had her dissent duly entered of record in the County Court of 
Orange. In 1849, Porter Thompson contracted with one Riche- 
gon Nicholls, for the purchase of a house and lot, in the town of 
Hillsborough, and took a bond from him to convey the title in 
fee sitnple to him, whenever he (Thompson) should pay the pur- 
chase money for the same, to wit: ‘the sum of six hundred dol- 
lars. Thompson entered upon the premises immediately, and con- 
tinued to occupy them up to the time of his death, and paid, du- 
wing that time, of the purchase money, four hundred dollars. 
The balance due is something over two hundred, dollars.$ 
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The petitioner prayed for the writ of dower, for her dower to 
be assigned in the house and lot in question. 

The Executor of Porter Thompson and his heirs at law were 
made parties, defendant, who filed answers admitting the fi 
as above stated, but denying the right, in law, of petitioner to 
have dower in the premises. 

Upon consideration of the facts above stated, his Honor be- 
ing of opinion against the petitioner, so declared and ordered 
the petition to be dismissed. From which judgment the plaintiff 
prayed an appeal to this Court. 


Bailey, for plaintiff. 
Winston, for defendants. 


Pearson, J. By the act of 1828, a widow is entitled to dow- 
er in an “ equity of redemption or other equitable or trust estate 
in fee, of which her husband dies seized.” The question 
is, does the case of a vendee who is let imto possession and dies, 
leaving a part of the purchase money unpaid, and without ta 
king a conveyance, come within the operation of the Statute, 
go as to entitle his widow to dower? 

The object of the Statute was to abolish the distinetion be- 
tween a legal and equitable estate, in regard to the right of 
dower, which had been taken to the prejudice of widows, ‘soon 
after the introduction of the doctrine of “ trusts,” and uniform- 
ly acted upon up to that time, although it was admitted that the 
effect was to introduce an anomaly, by excluding widows from 
dower, under circumstances where husbands obtained curtesy. 

The prominent word of the Statute is “estate,” as distin- 
guished from a mere right. We readily yield our assent to the 
suggestion, that it was not the intention to abolish this distine- 
tion, and t hat as a widow is not entitled to dower where a husband 
has a mere right at law, so she is not entitled where the hus- 
band has a mere right in equity. By way of illustration: the 
wife of a disseizee, who neglects to enter, cannot claim dower; 


for, although the husband had a right, which was transmissibl¢ 
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bby descent, he had no estate ; so, where one makes a feoffment 
upon condition, and dies after condition broken, but without re- 
vesting his estate by entry, and afterwards the heir enters and 
the estate, the widow is not entitled to dower. This 
istinction, which apphes where the widow claims dower at 
éommon law, is equally applicable where she claims under the 
Statute: for instance, if a trustee sells the land in violation of 
the trust, and the cestui qui trust marries and dies without re- 
gesting his estate, the widow is not entitled to dower; for he 
had a mere right to apply to a Court of Equity, and have the 
purchaser declared a trustee, if he bought with notice: but, as 
he did not in his lifetime assert this right, although his neir may 
do so after his.death, it was not intended to give the widow a 
Claim to dower. Indeed, it could not be done, without destroy- 
ing all analogy between a legal and an equitable estate, which, 
the intention was, to put on the same footing. So, if a trustee 
uses money belonging to the trust fund, and invests it in land, 
although the cestui qui trust may in equity follow the fund, and 
@aim the land, yet, until he does so, he has a mere right, not an 
estate. 
~ No question is made as to the distinction between an estate 
and a right in equity. Indeed, we were informed upon the argu- 
ment, that his Honor, in the Court below, decided against the 
widow, upon the ground, that her husband had only a right, and 
mot an estate. So there is no difference of opinion as to the 
principle ; but we think his Honor was mistaken in making the 
@pplication, and in holding that the vendee had no equitable or 
trust estate. The ground of the distinction consists in the difference 
between a trust created by the act of the parties, where he who 
bas the legal estate, consents to hold it in trust for the other, 
end there is no adverse possession or conflict of claims, and a 
trust created by the act of a Court of Equity, where there is a 


“@onflict of claims, and the party having the legal estate holds 


edversely, and does not become a trustee until he is converted 
into one by a deeree founded on fraud, or the like. In the for- 
mer, the cestui gud trust has an estate ; in the latter, there is a 
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mere right ; and the idea of dower or curtesy, is out of the 
question. ‘So the enquiry isnarrowed to this: does the case of @ 
vendee who has been let into possession, and has paid a part of 
the purchase money, fall under the head of a trust created by 
the act of the parties, whére there is no adverse possession oF 
conflict of claims; or, of a trust created by the act of the 
Court, where there is an adverse possession and conflict of claima, 
until the legal owner is converted into a trustee by a decree 7— 
Apart from authority, there would seem to be but little difficulty 
in coming to the conclusion that it is a trust created by the aes 
ef the parties. They consent and agree that the legal title 
shall be retained by the vendor in trust, as a security for the 
payment of the purchase money, and then in trust for the vea- 
dee. So, there is no conflict of claims, or anything adverse in 
their position towards each other. But the question is settled 
by the adjudications ; 1 Sug. V. and P., ch. 4, sec. 1; ch. 6, see 
tion 2. 

‘“‘A contract for the sale of land, enforcible in Equity, though 
in fact unexecuted, is considered as performed, and the land is 
in Equity the property of the vendee.”” Adams Eq. 140. The 
vendee is entitled to the rents ; if the property decreases in va 
lue, the loss is his; if the value is enhanced, itis hisgain. At his 
death, it descends as real estate to the heir, or will pass to a de- 
visee, and they will be entitled to have the price paid outiof the 
personalty. If the contract, after the death of the vendee, be 
rescinded, his heir or devisee will be entitled to the purchase 
money Broome v. Marcu, 10 Vesey 597. 

(As owner of the estate, the vendee may follow it in the hands 
of a purchaser, who takes a conveyance with notice. Here we 
are presented with a striking illustration of the difference be- 
tween the two kinds of trusts; while the vendor retains the legal 
estate, the vendee has an equitable estate, and his widow is, under 
the statute, entitled to dower, and there is no Statute of Limitations 
to affect him. But if the vendor passes the legal estate out of 
him, this divests the equitable estate of thevendee. He has them 
@ mere right, and the Statute of Limitations will bar him, unlesa 
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he asserts his right against one-who has taken the legal estate, 
either 2s a volunteer or a purchaser, with notice. HovENDEN 
vy. Lorp AnnesLey, 2 Sch. and Lef. 633; Epwarps v. UNt- 
versity, 1 Dev. and Bat. Eq. 326. 
© There is another view which tends strongly to show the correet- 
ness of our conclusion. We have seen above that soon after the 
introduction of the doctrine of “‘trusts,’’ widows were excluded from 
dower in equities of redemption and other equitable and trust es- 
tates under circumstances where husbands obtained curtesy, and 
the object of the Statute was to abolish this invidious distinction. 
Now, it is clear, that husbands were entitled to curtesy, not only 
in equities of redemption, but in all other equitable or trust 
estates, under. which is held to be included all trusts 
ereated by the act of the parties where the wife had an es- 
tate, as distinguished from a mere right to have the owner 
of the legal estate converted into a trustee. SWEETAPPLE V. 
Binpan, 2 Vernon, 536; Id. 630. Bell on property of hus- 
band and wife; title equitable seizin, 67 Law. Lib. 119; and 
the cases there cited. By which it will be seen, that the hus- 
band is entitled to curtesy in a sum of money directed to be in- 
vested in land for the use of the wife in tail, she dying before 
the investment : or, where the wife is entitled to land in fee un- 
der articles of purchase, and dies before the price is paid, or a 
nce is exected; or, where land is conveyed in trust for 
the ‘payment of debts, and then in trust for a woman in fee; 
she marries and dies before the debts are paid. Watts Vv. 
Bat, 1 P. W. 108. 

It was insisted upon the argument, that the aet of 1828, 
ard the act of 1812, which make trust estates subject to sale 
under execution, ought to receive the same construction ; and 
ts the estate of the vendee cannot be sold under the act of 


1812, so the widow cannot be entitled to dower in such, estate. 


The conclusion does not follow. Treason why the estate of 
the vendee cannot be sold under the act of 1812, is, because, 
under that act, the purchaser becomes entitled to the legal as 
well as the equitable estate ; consequently, it can only apply to 











JUNE TERM, 1854. - 485 





Thompson v, Thompson. 





a “pure” or “ unmixed” trust, as it is termed, (although the 
better expression is, to a case where the trust is held only. for 
one person.) For, if the trust be held for another. besides the 
debtor, the statute cannot operate, inasmuch as the trustee 
should hold the legal titlé for such other cestui qui trust: for 
instance, in the case of the vendee, his estate cannot be sold, 
because the vendor holds as well to secure the purchase money 
as in trust for the vendee; and the statute could not have in- 
tended the manifest injustice of depriving him of his security, by 
transferring the legal title to the purchaser under an execution 
against the vendee. 

This reason for excluding such equitable and trust estates 
from the operation of the act of 1812, has no application what- 
ever to the act of 1828; for, by the latter, the widow takes ex- 
pressly sul.ject to the rights of the vendor. 

Again, it was insisted, if the widow be endowed of one-third 
of the land, although it is subject to the rights of the vendor, 
still his security will be impaired ; for it will be subdivided and 
split up into several parts. This does not follow. As long as 
the vendor is content with his security, and permits the widow 
to continue in possession of the one-third allotted to her, she 
can only be required to keep down the interest upon one-third 
of such part of the purchase money as remains unpaid. When 
the vendor desires to have his money, if it cannot be madeoutof 
the personal estate of the vendee, (which is the fund pr imarily 
liable,) he can file a bill for the specific performance of the con- 
tract, and the money must then be paid or raised by a sale of 
the land. Whether the other two-thirds of the Jand, aud the 
reversion of the third, covered by the dower, will not be bound 
to cxonerate the widow, by being applied to the discharge of the 
debt of her husband, is a question that we will not now decide, 
as it was not discussed before us. Analogies may be found in the 
case of husbands who havetaken curtesy in their wives’ equities 
of redemption and other equitable and trust estates; and also, 
in the case of widows, who have taken dower in the reversion of 
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their husbands, subject to a term for years, conveyed by way 


of mortgage. 
The petitioner is entitled to have dower allotted to her in one- 


third of the house and lot. Judgment below reversed. This 
pinion will be certified. * 
Per CuRIAM. Judgment reversed. 


COMMISSIONERS OF WASHINGTON v. FRANK AND JOBN. 


The Intendant of Police of an incorporated town, who issues a warrant against 
a slave, for a penalty for violating a town ordinance, which warrant is in the 
mame of the Commissioners of the town, as plaintiffs, of whom he also is 
one, is a competent witness to prove the disorderly conduct of such slave, 
alleged as a breach of such ordinance. 

Where the Commissioners of an incorporated town, under a general authority 
in the charter to pass ordinances to preserve the peace and quiet of the town, 
establish an ordinance forbidding ‘all disorderly shouting, dancing and all 
disorderly and tumultuous assemblies, on the part of slaves and free negroes, 
in the streets, market and other public places in said town:’’ Hep, that this 
prohibition is not limited to violations of pre-existing laws. 

Hep, further, that it was properly left to the jury by the Court, to determine 
whether the conduct charged amounted to a disturbance of the community. 

A warrant tor a penalty, in violating an ordinance of a town, must set forth the 
act of Assembly, by virtue of which the ordinance is passed, and for an omis- 
sion of this kind, the judgment will be arrested. 

Bevo further, that this Court will permit an &mendment of a warrant in this 
particular, upon the payment of costs by the plaintiifs. 


THIs was an action originally brought by a warrant against 
two slaves for violating the provisions of an ordinance of the 
town of Washington, tried before his Honor Judge E..is, at 
Spring Term, 1854, of Beaufort Superior Court. 

The warrant under which the defendants were arrested was 
as follows: 


Stare or Nortn CaRouina, 
Beaufort County. \ 
Town of Washington: To the Sergeant of said Town, to 
exeoute according to law: 














JUNE TERM, 1854. 487: 





Town of Washington v. Frank and John. 


—_~ 





Whereas, the Commissioners of Washington complain that 
negro slaves. John and Frank, the property of John Myers and 
son, did, on Sunday, 5th instant, violate town ordinance, No. 
Now, therefore, you are hereby commanded to arrest, &c., 
answer said complaint, and otherwise to be dealt with soiedin 
to law, &c. 


(Signed, ) JOHN NORCOM, 
Int. Police of Town of Washington. 


[SEAL. ] 
The ordinance No. 5, of the town of Washington, upon 
which this proceeding is based, is as follows : 


“* The Commissioners for the Town of Washington do hereby 
prohibit and forbid all disorde:ly shouting and dancing, and all 
disorderly and tumultuous assemblies on the part of slaves and 
free negroes in the streets, market and other public places in 
said town, by day and by night. Any white person, or free 
person of color, violating this ordinance, shall, upon conviction 
of the same, forfeit and pay a sum not exceeding ten dollars, 
and any slave violating said ordinance shall, upon conyiction, 
be punished with not more than thirty-nine lashes for each and 
every offence.” 


The charter of the town, under which the ordinance was 
passed, was in evidence, but as no question arises in the case, 
upon its provisions, it is deemed unnecessary to set it forth. 

John Norcom, the Intendant of Police, was offered as a wit- 
ness in behalf of the plaintiffs, and objected to by defendants, 
upon the ground of interest, but the objection was over-ruled 
by the Court, and the witness proceeded to state that he was 
sitting in the back room of his office, in the town of Washing- 
ton, on Sunday, with the door closed; that he heard a loud 
noise in the street, went to the door, and saw a company of half 
a dozen negroes, among whom were the defendants. They 
were laughing and talking, making much noise. One negro had 
a stick in his hand, and the others were engaged in a scuflle 
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with him, with a view of taking it away. There was no. quar- 
reling or fighting, but only laughing and talking. There was 
no white person present. Witness commanded the negroes to 
disperse, which they did, and he returned to his office. Ina 
very few moments afterwards, the witness heard a still greater 
. hoise at the same place, and, on going to the door, he saw that 
they were the same negroes re-assembled, making much noise 
and disorder, by loud and boisterous laughing and talking. He 
again dispersed them. 

The defendant’s counsel contended that they could not be 
convicted upon this evidence, because it did not appear that the 
slaves had been guilty of any breach of the peace, nor had vio- 
lated any pre-existing laws, nor had they assembled for any un- 
lawful purpose, nor had done any unlawful act while they were 
assembled, and that for this reason they had not violated the 
ordinance. 

The Court expressed the opinion that the Intendant and Com- 
missioners of the town of Washington had power, under their 
.. charter, to pass all needful rules and regulations for protecting 
“> the quiet and repose of the citizens, whether such rules and 
regulations prohibited acts already contrary to the laws of the 
State, or otherwise, provided they were not inconsistent there- 
with. The Court further instructed the jury, that the intent of 
this ordinance was to prevent all such noise and disorder in the 
public places of the town, arising from the acts therein speci- 
fied, as would molest the quict of the citizens. The evidence 
was left to them, tosay whether the noise made by the defen- 
dants was so great as to disturb others. If so, the defendants 
would be liable, though such noise may have been produced by 
@ sport or play, in wLich they were engaged. 

Under these instructions, the verdict was rendered for the 
plaintiffs. 

Rule for a venire de novo, for admission of improper testi- 
mony and for misdirection to the jury. Rule discharged. Judg- 
ment and appeal. 
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Donnell, for the plaintiffs. 
Biggs, for the defendants. 


Nasu, C. J. The first objection raised in behalf of the de- 
fendants, is, as to the conrpetency of Dr. Norcom, as a witness 
for the prosecution. The objection is placed on two grounds: 
Ist. The witness is a party of record, being one of the Com- 
missioners of the town; and, 2ndly, that he is a corporator. 
As to the first, he is necessarily a party plaintiff, by force of 
the town ordinance, and his being a Commissioner does not de- 
prive him of his privilege as a corporator; and as such he is @ 
competent witness. Although Dr. Norcom is a corporator, yet 
he is entirely without interest in the matter, or it is so remote 
that the law cannot regard it. The same objection in principle 
was raised in the case of JACKSON against the COMMISSIONERS 
of [lillsboro’, Dev. and Bat 177. The action was in ejectment 
for a lot in the town. One Horton, who was a corporator, was 
offered as a witness by the defendant. The Court say, as a cor- 
porator, Horton was competent, because he had no private and 
distinct personal interest. It is clear that simply beinga eor- 
porator does not disqualify him as a witness. In this State, the 
citizens of a county are constantly received as witnesses upon 
indictments, although the fines impose 1 belong to the county, and 
it is liable for the costs if it fail. In the case of Jackson, the 
Court conclude their opinion by saying, “it would seem to us, 
that an interest in the whole community, for the common weal only, 
it is not a particular private interest which makes the verdict of 
advantage or disadvantage to each citizen; or that if it be, that 
it is so minute and remote, that the argument of slight bias from 
it, is repelled by the frequent necessity of using such witnesses 
or having none.” And it must be so; if it were not, the reve- 
nue laws never could be enforced against a delinquent officer. 
The principle established by the case referred to, is an answer 
to each ground of objection to the competency of Dr. Noreom 
as a witness. 
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The counsel for the defendants contended that the acts com- 
plained of were no violation of the ordinance ; that the ordi- 
nance only intended to prohibit such acts as were in violation of 
some ‘pre-existing law of the State. We cannot agree to this 
proposition. If true, it would sweep away the whole of the po- 
lice regulations of the different public corporations of the 
State. The very object of their institution is to call into exis- 
tence such laws and regulations of conduct, as may be thought 
by the corporators to be required by their several situations. 
Different regulations are required in different localities ; for ex- 
ample, regulations which are needful and proper for the town of 
Wilmington, would not be so for the town of Hillsboro’, or any 
town off the sea-board. The Commissioners of Washington 
had the power to pass the ordinance in question ; for it violates 
no law of the State nor the constitution. Did the conduct of 
the defendants bring them within its operation? We are very 
clearly of opinion that it did, not only in word but in spirit. 
They were violating the Sabbath, and were creating a noise in 
the public streets, within the limits just expressed; the Commis- 
sioners of every incorporated town have a right to establish any 
and every regulation which, in their judgment, is needful to the 
comfort and interests of the citizens. His Honor instructed the 
jury, that the intent of the ordinance in question was to pre- 
vent all such noise and disorder in the public places of the 
town, arising from the acts therein specified, as would molest 
the citizens. It was left to the jnry to say, whether the noise 
made by the defendants was so great as tius to disturb others. 
If so, the defendants were guilty, though the noise was made in 
play. In this charge, we entirely concur. The language of 
the ordinance is, “that the Commissioners of Washington do 
hereby prohibit and forbid all disorderly shouting, dancing, and 
all disorderly and tumultuous assemblies on the part of slaves 
and free negroes in the streets,” &c., “both on Sundays and on 
other days,” &c. Slaves compose so large a portion of the 
population of our towns and villages, that, in passing rules and 
regulations for their government, much must be left to the judg- 
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ment and discretion of those who are to enforce them,:in their 
application to particular cases. State v. BILL, 13th Ired. 573, 
We think in this case the ordinance was violated, and’ that the 
presiding Judge committed no error in admitting the testimony 
of Dr. Norcum, or in his charge to the jury: 

A motion was made to arrest the judgment, because the war- 
rant did not set forth the act of Assembly, by virtue of which 
the ordinance was passed. The objection is a fatal one. Statg 
v. Musz, 4th Dev. and Bat. 219. A motion was then made to 
amend the warrant ; which, on the authority of Muse’s case, is 
allowed at the costs of the plaintiffs. 


Judgment affirmed, and opinion to be certified. 


8S. S. BLACKBURN rv. E. BOWMAN. 


Where a person occupying land adjoining another, and in ignorance of the trus 
boundaries of the tracts, trespasses upon the land of the adjacent owner, but 
disclaims title, and tenders reasonable amends before the suit was brought: 
HE p, that such trespasser is protected under the Act of Assembly, Rev. Stat 
31st chapter, 83d section. 


Action of Trespass, quare clausum fregit, tried before his 
Honor, Judge MaNLy, at the Spring Term, 1854, of Forsythe 
Superior Court. 

Plea, general issue, and a special plea under the statutes, dis- 
claiming title, alleging the trespass to be involuntary, and tender 
of sufficient amends. 

The case presented by the evidence was, that the defendant, 
@ short time before the trespass complained of, had become the 
tenant of a piece of land adjoining the plaintiff’s, and had, in 
ignorance of the boundary between them, not far from his, de- 
fendant’s house, cut a few sticks of pine wood, which were not 


taken away. 
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At another time, the defendant admitted to a witness that he 
had cut a board tree on another contiguous parcel of the plaintiff's 
land, but stated, at the same time, that he did not know he had 
got over the line of the land he occupied, and reckoned the 
plaintiff would not care or make a fuss. 

Soon after the sticks were cut for fire-wood as above stated, 
the plaintiff went into the field of thedefendant, where he was 
at work, and enquired who did it. The defendant answered that 
he had cut them, stated the circumstances under which it was 
done, and offered to make any amends required ; to which plain- 
tiff answered, “he had the advantage, and he intended to use 
it.” The defendant tendered two dollars to the plaintiff, before 
the bringing of the action, and afterwards, at the appearance 
term to which the writ was returnable, paid the same into Court. 

The counsel for the defendant contended that the trespasses 
proved were involuntary, and were against the will of the de- 
fendant, and therefore within the meaning and purview of the 
Statute. 

To which was replied by the other side, that as to the trespass 
in cutting the board tree, there was no evidence that it was im 
voluntary, and asked the Court s@ to charge the jury. 

But his [Honor declined the instructions asked, thinking there 
was evidence for the jury to consider, as to both the trespasses 
complained of, and informed them that if these trespasses were 
made in ignorance of the boundary by the defendant through an 
honest mistake of his rights, and upon being properly informed, 
sufficient amends were tendered and paid into Court by him,%the 
second plea might be found in favor of the defendant. 

There was a verdict for the defendant upon the last plea. 

Rule for a venire de novo; rule discharged ; judgment and 
appeal to this Court. 


Miiler, for the plaintiff. 
Morehead, for the defendant. 


Barrie, J. The second plea of the defendant, upon which 
the issue was found in his favor, was given by the 83d section of 
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the 81st chapter of the Revised Statutes, which is as follows: 
“Th all actions of quare clausum fregit, wherein the defei dant. 
shall disclaim in his plea to make any title or claim to the lands 
in which the trespass is, by the declaration, supposed to be done, 
and the trespass be by negligence, or involuntary, and the de- 
fendant shall be permitted to plead a disclaimer, and that the 
trespass was by negligence or involuntary, and a tender or offer 
of sufficient amends for such trespass brought ; whereupon, or 
upon some of them, the plaintiff shall be enforced to join issue, 
and if the said issue be found for the defendant, or the plaintiff 
shall be non-suited, the plaintiff shall be clearly barred from the 
said action, and all other suits concerning the same.” 

The plaintiff ’s counsel contended that the cutting by the de- © 
fendant of the board tree and fire-wood on the plaintiff’s land, 
though done by mistake, in ignorance of the boundary line, was 
neither by negligence nor involuntary, within the meaning of 
the statue. In suppert of this position, he argues that the cut 
ting was an act of the defendant’s will; that he intended to do 
what he did, not being forced to it by any inevitable necessity, 
and that, therefore, it was a wilful trespass, and within the let- 
ter and spirit of the statute. We do not assent to the correct- 
ness of the reasoning. It is rather a play upon words, and, if 
allowed to prevail, would manifestly defeat the object which 
the law-makers had in view. That object was to prevent @ 
party who had inadvertently committed a trespass upon another's 
land, from being harrassed with a law suit, and burdened with 
costs, when he was ready te disclaim title, and make sufficient 
amends. What more, in such a case, could the plaintiff reason- 
ably desire? He could not by a suit recover vindictive dam- 
ages, and if the defendant tender hima sum sufficient to com- 
pensate his actual loss, he could have no other purpose in refus- 
ing it, and bringing suit, than to gratify his malice. Weshould 
be sorry to be compelled to put a construction upon the statute, 
which would lead to such a result. Besides, in the plaintiff’s 
own style of reasoning, we might say, that, though the cutting 
the timber was voluntary, the trespass upon the plaintiff’s land 
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was not so. As to that, it might very properly be called involun- 
tary. The charge of the presiding Judge was right, and the 
Judgment must be affirmed. 


Pex CuniaM. Judgment affirmed. 


* DURIIAM LEWIS, ADM'R, v. DAVID LEWIS. 


Under a deed of gift of slaves, before the act of Assembly,of 1823, to A. in 
trust for the life of B., and after his death to A., absolutely : Herp, that the 
life estate in B. being but a trust estate, not noticcd by the common law, did 
not absorb the whole interest in the slaves. 


Action of Detinue for a slave, tried before his Honor Judge 
Saunpers, at the Spring Term, 1854, of Bladen Superior 
Court. \, 

On the trial, the plaintiff having shown his appointment as 
administrator of Thomas Simpson, and that the slave in ques- 
tion was the increase of a woman named Lydia, wir was in pos- 
session of the plaintiff's intestate, at the time of his death, in 
the year 1806, and having proved the value of the slave in 
question, and « demand: 

The defendant gave in evidence the following deed of gift for 
the woman Lydia, to Sarah Lewis, the mother of the defendant, 
under whom he claimed title, viz: 


Srate or NortH Caro.ina, 
Bladen County. 


Know all men by these presents, that I, Thomas Simson, of 
the county and State aforesaid, planter, for and in consideration 
of the natural love and affection I bear to my daughter, Sarah 
Lewis, wife to Richard M. Lewis, have given, granted, bargain- 
ed and delivered, and by these presents do give, grant, bargain 
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and deliver, unto the said Sarah Lewis, the negro slaves Lidda, 
Bet, Jean, Nance, Jack and Tom, with the future increase of 
the females; and for the like consideration do grant, bargain 
and sell unto my daughter, Sarah Lewis, her heirs and assigns 
for ever, one hundred and fifty acres of land in said county, on 
the South side of Bryan’s swamp, joining Peter Simmons’ line, 
the ;lace where Richard M. Lewis now lives, with allhimprove- 
ments and hereditaments thereto belonging, to have and to hold 
the said bargained premises, and every part and parcel thereof 
unto the said Sarah Lewis, her heirs and assigns forever, in 
trust, for the use and occupation of myself during life, and from 
and after my death, to the sole use of the said Sarah Léwis, 
and her heirs and assigns for ever. 

In witness whereof, I have hereunto set my hand and seal, 
this tenth day of August, in the year of our Lord one thousand 
eight hundred and three. 

THOMAS SIMSON, [szat.] 
Signed, sealed, and delivered in the presence of ad 
JosePH NANCE, 
Epwarp Simson. 


{lis Honor directed a verdict to be entered for the plaintiff, 
subject to his .pinion upon the construction of the deed, and, 
after consideration of the question reserved, being of opinion 
with the defendant, ordered the verdict to be set aside, and gave 
judgment for the defendant. 

Appeal to this Court. 


D. Reid and Moore, for the plaintiff. 
No counsel for the defendant. 


Nasu, C. J. The deed, under which the defendant claims the 
slave in question, is inartificially drawn, but enough appears to 
show that the legal title to the negro, Hsop, isinhim. The ob- 
jection to the conveyance, raised by the plaintiffs, that, by the 
deed, a life estate, in the negro mentioned in it, is reserved to 
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Thomas Simpson, the grantor, and being prior to our act of As- 
sembly, of 1823, the whole interest in them remained to him. 
The common law does not allow a remainder in chattels to be 
engrafted in a life estate, the granting of a life estate consuming 
the whole interest. But, though this cannot be done by a com- 
mon law conveyance, it may be done by will or by a conveyance 
to trustees, 2d BI. Com. 398. From the phraseology of the deed 
of conveyance, it may well be questioned if it was not a convey- 
ance of the present absolute title to the slaves to the daughter, 
and the life estate reserved only inthe land. But, waiving that 
question, and admitting that the reservation did embrace the 
slaves, we are of «pinion that the life estate did not absorb the 
whole interest in them. The conveyance was in trust. The 
language of the deed is, “To have and t. hold the said bar- 
gained premises, and every parcel thereof, unto the said Sarah 
Lewis, her heirs and assigns forever, in trust for the use, occu- 
pation, and convenience of myself during my life, and from and 
after my dgcease, to the sole use of the said Sarah Lewis, her 
heirs and assigns forever.” The deed, then, is a conveyance in 
trust to Sarah Lewis, for the use of the grantor for life, and 
after his death to her absolutely. The old gentleman is dead ; 
and the defendant now holds the negro, Aesop, as his absolute 
property. With trusts the common law does not meddle, nor | 
can they be subject to its rules. There is no error. 

Per Curiam. Judgment affirmed. 


FRANCIS M. NEAL v. MICHAEL FESPERMAN. 


The party affirming a fact must prove it to the satisfaction of the jury, because 
the onus probandi is upon him: if he does so prove it to the satisfaction of 
the jury, it is well settled, that in all cases, he isentitled to a verdict in his fa- 


vor on the issue. 
{t is not error in a judge to refuse to instruct the jury in a civil case, that they 


must be satisfied “ beyond a rational doubt.” 
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Action of Slander, tried before his Honor Judge SeTrie, at 
the Spring Term, 1854, of Stanly Superior Court. 

Pleas, General Issue, and Statute of Limitations. 

Exception to the instructions given by the Court to the jury, 
upon the Statute of Limitations. 

Upon this part, his Honor charged the jury, that the rule in 
relation to evidence, which existed in capital, and existed in all 
cri nul cases, did not apply to such cases, to wit, that the jury 
must be satisfied, beyond a rational doubt ; that in capital cases, 
the jury were not at liberty to find against a defendant, if, al- 
lowing the evidence to be true, there was any hypothesis, consis- 
tent with the defendant’s innocence, or where there was any, 
the slightest, rational doubt of the truth of the evidence. But 
in civil cases, the jury might weigh the evidence and give their 
verdict for the side on which the evidence preponderated, looking 
to all the facts of the case; but they must be satisfied, before 
they could find for the plaintiff, that the words were spoken with- 
in six months, before the bringing of the action. 

The jury found a verdict for the plaintiff, and the defendant 
moved for a rule for a venire de novo. Rule discharged and 
Judgment. Appeal to this Court. 


Strange, and J. H. Bryan, for plaintiffs. 
No counsel appeared for defendant. 


Pearson, J. The defendant's counsel moved the Court to 
charge that “before the jury could find for the plaintiff, they 
must be satisfied, beyond a rational doubt, that the words were 
spoken within six months before the bringing of the action.” 
His Honor refused so to charge, but told the jury chat before 
they could find for the plaintiff, they must be satisfied that the 
words were spoken within six months before the bringing of the 
action. For this the defendant excepts. There is no error. 

Tie party affirming a fact Inust prove it to tue satisfaction of 
the jury, because the “onus proband?” ia upon him. If he does 
prove it to the satisfaction of the jury, it is settled, that, in civil 
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actions, he is entitled to a verdict in his favor, upon the issue. 
Weare not cailed on here to say, how far a different rule has 
been adopted in capital cases. Where the evidence is circum- 
st ntial, it is admitted to be proper “in favorem vitae,” for the 
Court to instruct the jury, that if there be any hypothesis con- 
sistent with the prisoner's innocenee, they should fmd him ‘‘ not 
guilty; that is, if the circumstances proven may all be true, 
and still the prisoner be not guilty, they should acquit. 

How far “in favorem vitae” this mater is to be extended, so 
as to require the Court in a capital case, when the evidence of 
guilt is direct, tocharge the jury that they must be satisfied, be- 
yond a rational} doubt: that is, that they should not have a re- 
tional doubt vf the truth of the evidence, or credibility of the 
witnesses, we are not now to say. Suffice it, in civil cases, if 
the jury are satisfied, from the evidence, that an allegaticn 
»true in fact, it is their duty so to find, and they should be so in- 


structed. 


Judgment affirmed. 


DEN ON DEMISE OF FABIUS D. GIBBS s. SAMUEL BROOKS, 


The County Court has no power to authorise an amendment in the return of a 
levy of a Just.ce’s exceut.on upon land, by a constable, alter the sale ot the 


prelilises. 


EJEcTMENT, tried before his Honor Judge EL.ts, at the 
Spring Term, 1854, of Hyde Superior Court. 

The plaintiff claimed title under a sale by the sheriff of Hyde, 
under a venditioni, founded upon a Justice’s jadgment, and a 
levy upon the premises in question by a covstable. The levy 
made by the constable, and endorsed on the execution in his 
hands, was as follows : ; 
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“ This day levied on Silvester G. Swindell’s right and title of 
land that he inherited by Jackson Swindell, dec’d, this March 
24th, 1849.” (Signed.) 


After the sale of the land levied on, and after the commence- 
ment of this action, to wit, at May Term 1854, the County 
Court of Hyde granted leave to the constable to amend his 
levy nunc pro tune, which was accordingly done, so as to be as 


follows: ‘ 


“This day levied on Silvester G. Swindell’s right in a tract 
of land adjoining Fabius D. Gibbs, and Festus A. Gibbs, on 
Wysocking creek, March 24th, 1849.” (Signed.) 


It was contended by the defendant's counsel that the original 
levy was defective, and did not authorize the proceedings had 
upon it, and that the amendment exceeded the power of the 
County Court, and was therefore void. His Honor being of 
this opinion, the plaintiff took a non suit, and appealed to this 
Court. 


No counsel for the plaintiff. 
Donnell, for the defeudant. 


Batts, J. The amendment in this case was allowed after the 
sale under a venditiont exponas, and the County Court had ne 
power to make it, as was expressly dee ded by this Court at the 
last ‘Term, at Morganton, in the case of PHILLipse vy. Hiuvon, 
Busb. Rep. 380. The judgment of non-su.t was proper, and 
must be atlirmed. 


Per Curiam. Judgment -flirmed. 












